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In The 


Urnteii States fflxrart of 




Fob the District of Columbia Circuit 


No. 10,556 


Olga Foesbebg Donnelly, Appellant, 


Y. 

Rulon-Hendebson, Inc., Appellee. 
A Corporation 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia, striking 
from the case on entire counterclaim asserted by appellant 
against appellee. The jurisdiction of this court is based 
* upon the provisions of Title 28, Sec. 1291 and 1292 (as 
revised) of the United States Code, and the lower court 
had jurisdiction under sections 11-301 and 11-306 of the 
District of Columbia Code (1940 Ed.). 
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STATEMENT OF THE CASE 

The principal question presented for review involves 
the determination whether in this jurisdiction a plaintiff 
in a civil action is answerable for special damages to 
the defendant, when it appears, and is alleged in a sub¬ 
sequent suit (counterclaim) between the parties, that the 
said civil action was instituted maliciously and resulted 
in such special damages to the defendant. The lower 
court held that there was no liability, and we contend that 
there is liability. Another question is whether the legal 
sufficiency of a counterclaim can be tested by motion to 
strike. We say it cannot. 

The pertinent facts are that the appellee sued the ap¬ 
pellant in the District Court for alleged breach of cove¬ 
nant (Tr. 3), and the appellant filed certain defenses 
and certain counterclaims in response to the complaint 
(Tr. 30). As far as this appeal is concerned, only the 
second counterclaim is material. This counterclaim (App. 
2A) charges the appellee with malicious prosecution of 
a certain civil action against appellant, seeking the spe¬ 
cific performance of an alleged verbal promise to lease 
certain premises owned by the appellant part of which 
were theretofore rented by the appellee. After the recital - 
of the pertinent details of the said civil action and its ter¬ 
mination in favor of the appellant by final order, the sec¬ 
ond counterclaim charges that the said suit for specific 
performance was not instituted because of any merit in 
it, and that, as a result of the said civil action, the appel¬ 
lant was damaged in the following respects: 

(1) She lost certain rents (App. 3A). 

(2) She was unable to negotiate with other prospec¬ 
tive tenants for the rental of the real estate in¬ 
volved (App. 3A). 

(3) The rental value of the premises involved and 
certain adjacent property belonging to the appel¬ 
lant became depressed (App. 4A). 
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(4) Said suit was filed simply for the purpose of 
* 1 tying up” appellant’s real estate in litigation 
so that the appellant would be forced to grant a 
new lease to the appellee at a depressed rental 
(App. 4A). 

(5) Appellant was required to expend $2,000.00 for 
costs and expenses in defending said action for 
specific performance (App. 4A). 

To this counterclaim the appellee interposed a motion 
(App. 5A) “To strike or, in the alternative, to enter judg¬ 
ment for the plaintiff”, on the ground that “said second 
counterclaim fails to state a claim upon which relief may 
be granted”. 

The motion came on to be heard in the usual course in 
the Motions branch of the Court, and after hearing argu¬ 
ment, the Court, on January 9, 1950, 

“ORDERED that said motion to strike be and the 
same is hereby granted.” (App. 6A) 

This appeal followed. 


STATEMENT OF POINTS 

A. The second counterclaim stated a good cause of 
action and the lower court erred in striking the 
counterclaim. 

B. The sufficiency of a legal pleading cannot be tested 
by motion to strike. 

SUMMARY OF ARGUMENT 

A. In this jurisdiction, when malice motivates the pros¬ 
ecution of a civil action and the defendant sustains special 
injuries as result thereof, although not accompanied by his 
arrest or the seizure of his property, a remedy is never¬ 
theless afforded to the injured party, and he is entitled to 
recover for his special injuries sustained by reason of such 
malicious prosecution of said action. 
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B. If, for the sake of the argument, the lower court 
was correct in holding that the counterclaim did not state 
a cause of action, the court should have granted judgment 
to the appellee on said contention, instead of a motion to 
strike. 

ARGUMENT 

I. The Counterclaim States a Good Cause of Action 

It is the contention of the appellant that, under the 
decisions of this court and the law generally prevailing, 
the second counterclaim stated all the elements of fact 
and law necessary to support a civil action for malicious 
prosecution. 

The second counterclaim (App. 2A) alleges that: 

1. The suit was filed by appellee against appellant. 

2. The suit terminated in favor of appellant. 

3. The suit was instituted maliciously and without 
probable cause, not primarily for the purpose of 
obtaining adjudication of the claim asserted but 
for the purpose and with the intent of preventing 
free use, enjoyment and vendibility of defendants 
lands, to the end that appellee could: 

(a) Either force and compel appellant to grant 
it a lease on its own terms at less than fair 
market value, or 

(b) So tie up the appellant’s premises that ap¬ 
pellee could assure itself of its continued 
possession of appellant’s premises during 
the pendency of the litigation, without inter¬ 
ference, after the termination of its lease, on 
part of the property in suit. 

4. The appellant’s damages resulting from this in¬ 
vasion of her legal right are: 

(a) Loss of rental from part of the property in¬ 
volved in the suit. 

(b) Loss in the fair market rental value of the re¬ 
maining property. 

(c) Costs and expenses of defending the action. 
These are all pecuniary losses in the nature of 
special injuries, growing out of the special cir- 
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cumstances of the particular suit, claimed to have 
been maliciously instituted. 

The appellee’s motion to strike, or, in the alternative, 
for judgment (App. 5A) admits all these allegations of 
the counterclaim. These allegations, if true, fasten liabil¬ 
ity upon the appellee and require an answer, and it was 
manifestly error for the court to grant a motion to strike 
or for judgment. 

The principles pertaining to liability for the wrongful 
initiation of civil proceedings were fully and deliber¬ 
ately considered by this court in its recent decisions in 
Melvin v. Pence (1942), 76 App. D. C. 154, 130 F. 2d 423, 
and Soffos v. Eaton (1945), 80 App. D. C. 307, 152 F. 2d 
682. In these cases, Your Honors established the rule for 
this jurisdiction, regardless of what the law may have 
been previously, or elsewhere, that when malice motivates 
the prosecution of a civil action, resulting in special in¬ 
jury beyond what assertion of rights ordinarily entails, a 
remedy is afforded to the injured party. This doctrine, 
enunciated by Your Honors, follows the principle that re¬ 
covery in malicious prosecution cases is not restricted to 
arrest of the person or seizure of property, but applies to 
any special circumstances where special injury results. It 
is the consequence which results from the bringing of the 
action that determines whether special injury is present 
and recoverable. 

In Melvin v. Pence, supra, Your Honors held, on page 
157, that: 

“In this country (the action for malicious prosecu¬ 
tion) has been extended generally to include civil 
suits, when they result in . . . special consequences 
• • • 

Your Honors continued with: 

“Access to the courts and other tribunals, however, 
should not be abused. The freedom to use their pro- 
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cesses is not absolute. When malice motivates a 
groundless claim and results in special injury beyond 
what assertion of rights ordinarily entails, remedy is 
afforded. The right to litigate is not the right to 
become a nuisance.” 

And again in Soffos v. Eaton , 80 App. D. C. 307, 152 F. 
2d 682, decided December 24,1945, Your Honors, in revers¬ 
ing judgment of dismissal of a complaint for malicious 
prosecution, stated that the complaint: 

“Claims damages for the expense of defending 
the suits, injury to appellant’s reputation by the 
charges of disorderliness and nuisance, and mental 
anguish caused by threatened loss of a home . . . 
Tins Court said in 1931 ... ‘no action will lie for 
the recovery of damages sustained by the prosecu¬ 
tion of a civil action with malice, and without probable 
cause, when there has been no arrest of the person or 
seizure of the property of defendant, and no special 
injury sustained, which would not necessarily result 
in all suits prosecuted to recover for like causes of 
action*.” 

The foregoing ruling means, and can only mean, that 
where special injury is alleged and claimed, an action will 
lie for the recovery of damages. This may not have been 
the law in former times, but in a footnote to Soffos v. 
Eaton, Your Honors expressly adopted the new and more 
sensible doctrine, and said: 

“If this (doctrine of non-liability) was in accord¬ 
ance with generally accepted law at that time, • * • 
it is not clearly so today.” (Matter in parentheses 
supplied.) 

The general principles pertaining to wrongful initiation 
of civil proceedings are also set forth in Restatement of 
the Law — Torts, Vol. 3, Sec. 674, as follows: 

“One who initiates or procures the initiation of 
civil proceedings against another is liable to him for 
the harm done thereby, if 
(a) The proceedings are initiated 
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(1) without probable cause 

(2) primarily for a purpose other than that of 
securing the adjudication of the claim on 
which the proceedings are based, and 

(b) Except where they are ex parte, the proceed¬ 
ings have terminated in favor of the person 
against whom they are brought’’ 

In discussing the various items for which recovery can 
be had on account of malicious prosecution of a civil 
action, the Restatement of the Law of Torts continues as 
follows: 

“Among the latter are imprisonment of the person 
against whom the proceedings are brought, the de¬ 
privation of his possession of land, chattels, or in¬ 
tangible things, * * *. Among the material harms 
are the harm resulting from the interference with the 
use, enjoyment and vendibility of his lands * • and 
the expenditure reasonably necessary to defend him¬ 
self against the proceedings pp. 442, 443. (Empha¬ 
sis supplied.) 

Highly persuasive is also National Surety Co. v. Page, 
58 F. 2d 145, in which the court said, on page 148: 

“But the groundless and malicious institution of 
even civil suits will furnish a basis of action where 
accompanied by arrest of the person, seizure of prop¬ 
erty, injury to business, or other special damage.” 

Also, by way of illustration, it has been held that bank¬ 
ruptcy proceedings may furnish ground for the action of 
malicious prosecution. Stewart v. Sonneborn, 98 U. S. 187, 
25 L. E. 116. 

Under the circumstances alleged in this particular case, 
and the decisions above referred to, a remedy is afforded 
to the appellant, and it was error for the lower court to 
grant any motion, either to strike, or, in the alternative, 
for judgment. 
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n. The Legal Sufficiency of a Complaint Cannot Be Tested 
by a Motion to Strike. 

This brings us to the second, or technical and procedural 
proposition of this appeal. As pointed out in the State¬ 
ment of the Case (page 3 this brief) the order signed by 
the judge below grants the motion to strike, and not the 
motion for judgment. This was error, because a motion 
to strike, under Rule 12 (f) as amended, is not the proper 
method by which to test the legal sufficiency of a pleading. 
Rule 12 (f), as amended, reads as follows: 

“(f) MOTION TO STRIKE. Upon motion made 
by a party before responding to a pleading or, if no 
responsive pleading is permitted by these rules, upon 
motion made by a party within 20 days after the 
service of the pleading upon him or upon the court’s 
own initiative at any time, the court may order stricken 
from any pleading any insufficient defense or any 
redundant, immaterial, impertinent, or scandalous 
matter.” 

Chief Judge Stephens, in enunciating the opinion for 
the statutory three-judge court, in United States v. U. S. 
Gypsum Co. et al, 53 Fed. Supp. 889, held that motions 
under Rule 12(f) are not an appropriate means of testing 
the legal sufficiency of a pleading. He held, on page 903: 

“There is authority to the effect that motions under 
Rule 12(f) are not an appropriate means of testing 
the legal sufficiency of a pleading.” (Citing many 
cases.) 

Furthermore, motions to strike under Rule 12(f) (as 
amended) are not favored in any case. Certainly there 
is no justification for striking a whole pleading, if any 
part of the pleading has some relevancy to the subject 
matter. 

In Radtke Patents Corporation v. C. J. Tagliabue Mfg. 
Co., Inc., 31 Fed. Supp. 226, the Court stated, with refer¬ 
ence to motions to strike: 
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“Such a motion is not favored and will be granted 
only when the allegations have no possible relation 
to the controversy. This is true even though the 
matter is shown to be false by the moving affidavits, 
as the motion to strike should not be granted if the 
court is in any doubt that it cannot avail as a defense, 
or if under any contingency it may raise am, issue.” 
(emphasis supplied) 

In Samuel Goldwyn, Inc., et al, v. United Artists Cory., 
et al, 35 Fed. Supp. 633, the Court quoted the Radtke case 
with approval, and said, 637: 

“A motion to strike should be granted only when 
the allegations have no possible relation to the con¬ 
troversy. When the court is in doubt whether under 
any contingency the matter may raise an issue, the 
motion should be denied.” 

HE. Conclusion. 

The judgment of the lower court should be reversed and 
the case remanded with instructions to reinstate the coun¬ 
terclaim in question. 

Respectfully submitted, 

Godfrey L. Mtjnter 
Shoreham Bldg. 

Washington 5, D. C. 

Horace J. Donnelly, Jr. 

73015th Street N. W. 
Washington 5, D. C. 

Attorneys for Appellant. 


April 10, 1950 
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30 Filed Dec 3 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 

RULON-HENDERSON, INC. 
a corporation 
831 Maine Ave. S. W. 

Washington, D. C. 

Plaintiff 

v. 

OLGA FORSBERG DONNELLY 
4907 - 14th Street, N. W. 

Washington, D. C. 

Defendant 

Civil Action No. 2754 - 49 

Defendant’s Answer and Counterclaim 

• • • • 

37 Second Cowiterclavm 

1. And for a second and further counterclaim, 
defendant sues the plaintiff corporation for malicious 
prosecution and malicious abuse of process in that on or 
about the 23rd day of October, 1947, plaintiff corporation, 
by Watson B. Rulon, Jr., its president and agent, did wil¬ 
fully, maliciously, and without probable cause, file in this 
Court its complaint against this defendant for specifio 
performance of agreement for lease, same being Civil 
Action No. 4308-47 and did wilfully, maliciously, and with¬ 
out probable cause, cause to be issued therein a summons 
which was duly served upon this defendant on or about 
October 23, 1947. 

2. Defendant avers that on or about the 17th day of 
February, 1948, this Court by the Chief Judge, did enter 
its final order dismissing said complaint. 

3. Defendant further avers that plaintiff corporation 
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was at all times hereinbefore mentioned the lessee and 
occupant of premises 809 through 831 Maine Avenue, S. W., 
under an agreement of lease between plaintiff corporation 
as lessee and defendant’s predecessors in title as 
38 lessors terminating the 14th day of January, 1949, 
which agreement is attached to plaintiff’s complaint 
in this cause marked plaintiff’s “Exhibit A” and the ex¬ 
tension thereof marked plaintiff’s “Exhibit A”. Defend¬ 
ant avers that she succeeded to the entire title to the real 
property aforementioned on or about the 12th day of 
March, 1947, as well as to the entire ownership of certain 
contiguous and adjoining property known as No. S05 
Maine Avenue, S. W. and the building annexed thereto on 
the rear; that said premises 805 Maine Avenue, S. W. and 
the rear annex thereto were under lease to a tenant other 
than plaintiff, said lease terminating on or about the 19th 
day of March, 1948, on which date said premises were 
vacated by said tenant and the rental therefrom ceased and 
that as a consequence of the initiation by plaintiff corpora¬ 
tion of the aforementioned action against this defendant 
for specific performance of a lease to the premises then 
occupied by plaintiff at 809 and 831 Maine Avenue, S. W., 
and the parking lot adjoining same, as well as the prem¬ 
ises known as 805 Maine Avenue, S. W. and the annex 
thereto, defendant was precluded from, and forced and 
compelled to forego, negotiating any lease for said prem¬ 
ises with any persons and concerns other than plaintiff and 
did as a consequence suffer a loss of rental on the un¬ 
occupied premises at 805 Maine Avenue, S. W., between 
the 19th day of March, 194S, and the 15th day of May, 
1948, to the value of $1,088.92, said premises having been 
leased to plaintiff corporation beginning the 15th day of 
May, 1948, at the rate of $583.34 per month. 

4. Defendant further avers that in consequence of the 
action aforesaid by plaintiff corporation she was pre¬ 
cluded from, and forced and compelled to forego, negotiat¬ 
ing with any other persons or concerns for a lease to com¬ 
mence at the termination of plaintiff’s tenancy, on the 
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property occupied by plaintiff corporation during the times 
aforesaid, plaintiff corporation, defendant is informed and 
believes, having instituted said action for that purpose 
and not because of any merit in its claim and as a result 
thereof and of the threat made by the plaintiff’s presi¬ 
dent and agent, that it was the intention of plaintiff 
39 to ‘‘tie up” defendant and her property by such 
litigation to its advantage so that defendant would 
be forced to grant a new lease to plaintiff for all of the 
aforementioned properties at a price considerably lower 
than the actual rental value of same, plaintiff at the same 
time assuring to itself continued occupancy of said prem¬ 
ises after the termination of its existing lease, as long as 
it desired, during the pendency of such action. Defendant 
further avers that as a result and a consequence of said 
wrongful acts plaintiff corporation and its authorized 
agents, she has suffered substantial loss, injury and dam¬ 
age including a loss in the fair rental value of said prop¬ 
erty. 

5. Defendant further avers that as a result and con¬ 
sequence of said wrongful acts of plaintiff she suffered 
further loss, injury and damage to the extent of Two thou¬ 
sand ($2,000.00) Dollars for her costs and expenses in de¬ 
fending said action. 

WHEREFORE defendant demands judgment against 
the plaintiff corporation for the sum of $1,088.92 with in¬ 
terest thereon from May 15, 1948; the sum of $50,000.00 
with interest thereon from January 15, 1949, and the sum 
of $2,000.00 with interest, besides her costs. 

/s/ Godfrey L. Munter 
Godfrey L. Munter 
Shoreham Building 
Washington, D. C. 

/s/ Horace J. Donnelly, Jr. 

Horace J. Donnelly, Jr. 

730 - 15th Street, N. W. 
Washington, D. C. 

Attorneys for Defendant. 
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43 Filed Dec 12 1949 Harry M. Hull, Clerk 

Motion to Strike or for Judgment Upon 
Defendant’s Second Counterclaim 

Comes now the plaintiff, by its attorneys, and moves 
the Court to strike or, in the alternative, to enter judgment 
for the plaintiff upon defendant’s second counterclaim, 
and for reasons therefor says: 

Said second counterclaim fails to state a claim upon 
which relief may be granted as against the plaintiff. 

BRANDENBURG & BRANDENBURG 
By /s/ P. Baxter Davis 
Attorneys for Plaintiff, 
719 15th Street, N. W. 

Memorandum of Points and Authorities in Support of 
Motion to Strike or for Judgment Upon 
Defendant’s Second Counterclaim 

1. The basis of the alleged malicious prosecution is 
the filing of a suit for specific performance of an agree¬ 
ment to lease, namely, Civil Action No. 4308-47, in this 
Court. No seizure of property, or arrest of the person, 
or other special circumstances are alleged. Under 

44 the law in this District, it is clear that no cause of 
action is stated. 

Peckham vs. Union Finance Co., et al., 60 App. D. C., 
104; 42 F. (2d) 1016. 

Accordingly, plaintiff is entitled to have the second coun¬ 
terclaim stricken, or to a judgment in its favor thereon. 

BRANDENBURG & BRANDENBURG, 
By /s/ P. Baxter Davis 

Attorneys for Plaintiff, 
71915th Street, N .W. 

• • • • 
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50 Filed Jan 9 1950 Harry M. Hull, Clerk 

Order Granting Plaintiff’s Motion to Strike 

This action came on to be heard upon plaintiff’s motion 
to strike or, in the alternative, for judgment upon defend¬ 
ant’s second counterclaim, and thereupon, upon consider¬ 
ation thereof and the argument of counsel thereon, it is 
by the Court this 9th day of January, 1950, 

ORDERED that said motion to strike be and the same 
is hereby granted. 

/s/ Buraeta Shelton Matthews 

Judge 
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Filed Jun 25 1949 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2754-49 

Rulon-Henderson, Inc., a corporation, 809 to 831 Maine 
Avenue, S. W., Washington, D. C., Plaintiff, 

v. 

Olga Forsberg Donnelly, 4907 14th Street, N. W., 
Washington, D. C., Defendant. 

Complaint for Damages for Breach of Covenant 

First Count 

1. Jurisdiction of this action is conferred by Title 11, 
Sec. 306, D. C. Code 1940. 

2. Plaintiff, Rulon-Henderson, Inc., is a corporation duly 
organized and existing under the laws of the District of 
Columbia. 

3. Defendant, Olga Forsberg Donnelly, is a citizen of the 
United States and resides in the District of Columbia. 

4. On, to wit, the 20th day of March, 1941, Plaintiff, as 
Lessee, entered into a contract of lease with Gustave W. 
Forsberg, Grace E. Forsberg and Dorothy M. Blocher, as 
Lessors, wherein and whereby said Lessors leased unto the 
plaintiff premises known as Nos. 809, 831 Maine Avenue, 
Southwest, and parking lot in the rear thereof, for use as 
a restaurant, for a term of years, commencing on the 15th 
day of February, 1941, and ending on the 14th day of Janu¬ 
ary, 1944, at and for the rent therein provided. Pursuant 
to and in accordance with said lease the term thereby 
granted was extended so as to end on the 14th day of 
January, 1949. A photostat copy of said lease is hereto 
annexed marked “Exhibit A” and is hereby made a part 
hereof. 
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2 5. Defendant, Olga Forsberg Donnelly, is tbe 

owner of said premises, having acquired by devise 
and inheritance the interests of said Gustave W. Forsberg 
and Grace D. Forsberg, prior to December 28, 1948. Dor¬ 
othy M. Blocher, the other of said Lessors, predeceased 
said Gustave W. Forsberg and Grace D. Forsberg, who 
became vested with all of her right, title and interest under 
said lease by right of survivorship. 

6. Said lease provides, among other things, as follows: 

“And it is Further Covenanted and Agreed that during 

the term of this lease (or the extension and renewal period 
hereinafter referred to) Lessee will keep said premises in 
good order and repair and will make all repairs, improve¬ 
ments, and betterments, including those to the exteriors of 
said premises, at Lessee’s own cost and expense, except 
as to the roofs of said premises, which roofs Lessors agree 
to keep in reasonable and proper condition and make such 
repairs thereto as may from time to time become necessary. 
It being understood, however, that neither the Lessors nor 
their agent aforesaid shall be liable for any damage from 
water, snow or otherwise to any merchandise, equipment or 
property placed in or stored upon said premises, unless 
said damage be caused by the failure of Lessors to repair 
said roofs within a reasonable time after notice from 
Lessee of defect therein.” 

7. On, to wit, the 28th day of December, 1948, plaintiff 
discovered that a key member in one of the trusses in the 
roof over part of said premises, that is, that part in which 
plaintiff conducts its main restaurant, had failed at a criti¬ 
cal point and unless corrected immediately could and would 
involve serious consequences, namely, collapse of the roof, 
substantial damage to the property and possible injury to 
plaintiff’s patrons and guests. Plaintiff notified said de¬ 
fendant of said condition by letter dated December 30,1948, 
copy of which is hereto annexed marked “Exhibit B” and 
made part hereof. In response to said letter defendant, 
through her attorney and agent who was then and there 
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managing said property on her behalf, instructed plaintiff 
to proceed with such repairs as might be required. In re¬ 
liance upon said instructions plaintiff caused said re- 
3 pairs to be made, paid therefor the sum of Ten 
thousand six hundred fifty-eight dollars and ninety- 
three cents ($10,658.93), as set forth in the itemized account 
hereto annexed marked “Exhibit C”, and tendered to said 
defendant full details thereof with a request for reimburse¬ 
ment. Notwithstanding said covenant in said lease, and 
her instructions given to the plaintiff as aforesaid, said 
defendant has failed and refused to pay for said repairs, 
or any part thereof. 

Wherefore, plaintiff demands judgment against said de¬ 
fendant for the sum of Ten thousand six hundred fifty-eight 
dollars and ninety-three cents ($10,658.93), with interest 
thereon from the 19th day of March, 1949, besides the costs 
of this suit. 

Second Count 

1. Plaintiff adopts and incorporates herein by reference 
the allegations of the First Count. 

2. On, to wit, the 15th day of May, 1948, said defendant 
leased unto the plaintiff the premises described in the First 
Count hereof, for a term of five (5) years, commencing on 
the 15th day of January, 1949, and ending on the 14th day 
of January, 1954. A photostat copy of said lease is hereto 
annexed as “Exhibit D” and is hereby made part hereof. 

3. In and by said Lease, said defendant, as Lessor, cove¬ 
nanted and agreed to keep the roofs of said premises “in 
reasonable and proper condition, and make such repairs 
thereto as may from time to time become necessary.” Not¬ 
withstanding her covenant and agreement in that behalf, 
said defendant failed to make repairs to the roof over that 
part of the leased premises used by the plaintiff for the 
conduct of its main restaurant, and as a result plaintiff was 
obliged to and did make such repairs for which it paid the 
sum of Ten thousand six hundred fifty-eight dollars and 
ninety-three cents ($10,658.93). Plaintiff tendered to 
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4 said defendant full particulars as to such repairs, 
which were made with the knowledge and approval of 
said defendant and at her instance, but she has failed and 
refused to pay for the same or any part thereof. 

Wherefore, plaintiff demands judgment against said de¬ 
fendant for the sum of Ten thousand six hundred fifty-eight 
dollars and ninety-three cents ($10,658.93), with interest 
thereon from the 19th day of March, 1949, besides the costs 
of this suit. 

And the plaintiff demands judgment for such other and 
further relief as the nature and circumstances of the case 
may require, or to the Court shall seem just and proper. 

Bbandenburg & Bbandenbubg 

By Louis M Denit 

Attorneys for plaintiff, 

719 - 15th Street, N. W., 
Washington, D. C. 

Distbict of Columbia: ss: 

Watson B. Rulon, Jb., upon oath deposes and says that 
he is President and agent of Rulon-Henderson, Inc., a cor¬ 
poration, named as plaintiff in the above entitled action; 
that he has read said complaint and has personal knowledge 
of the transactions therein referred to; that the facts set 
forth in said complaint are true and correct to the best of 
his knowledge, information and belief. 

Watson B Rulon Jb. 

Subscribed and sworn to before me this 20th day of June, 
A. D., 1949. 


Zoe M. Shea 
Notary Public, D . C. 
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5 Exhibit A 

HOGATE’S 

February 8, 1943 

Gustave W. Forsberg, 

Grace D. Forsberg, 

Estate of Dorothy M. Blocher, deceased, 

Care of Gustave W. Forsberg, 

Maine Avenue and K Streets, S. W., 

Washington, D. C. 

Gentlemen: 

Pursuant to the terms and provisions of our lease with 
you bearing date March 20, 1941, we hereby give notice 
that we desire to and do hereby exercise the privilege and 
option to renew said lease for a period of five years from 
the 14th day of January, 1944, so that the said lease shall 
be considered as extended and renewed for the period of 
five years commencing January 15, 1944 and ending Janu¬ 
ary 14, 1949, inclusive, and shall operate not only as a 
demise and lease of the lands and premises described on 
page one thereof, but shall also operate upon and include 
in such demise that certain piece of land and premises 
located on the southeast corner of Ninth Street, Eye Street 
and Maine Avenue, Southwest, the same being part of 
Square South of Square Four hundred fifteen (415) in the 
District of Columbia (which land and premises adjoins 
the aforesaid premises No. 809 Maine Avenue, Southwest) 
as in said contract of lease provided. 

Very truly yours, 

Rulon-Henderson, Inc. 

By W. B. Rtjlon, Jr., 

President . 

Attest: 

C. S. Henderson, 

Secretary. 
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6 LEASE. 

This Lease, made in duplicate this 20th day of March, 
A. D. 1941, by and between Gustave W. Forsberg, Grace 
D. Forsberg and Dorothy M. Blocher, all of the City of 
Washington, District of Columbia, parties of the first part, 
hereinafter called the Lessors, and Rulon-Henderson, Inc., 
a body corporate, organized and existing under the Laws 
of the District of Columbia, having its principal place of 
business in said District, party of the second part, herein¬ 
after termed the Lessee. 

Witnesseth, that the said Lessors do hereby demise and 
lease unto the said Lessee, and the Lessee does hereby take 
and let from the Lessors 

(1) that certain piece of land and premises (improved 
by a two story and basement building known as number 
809 Maine Avenue, Southwest) located in the City of 
Washington, District of Columbia, fronting sixty (60) feet 
more or less in width on Maine Avenue, Southwest, and 
running back from said Maine Avenue to a depth of forty- 
eight (48) feet more or less, and being in Square South of 
Square Four Hundred and Fifteen (415), together with a 
rear entrance thereto, and also 

(2) that certain other portion of land located in the same 
square (above mentioned) and fronting on Eye Street and 
Eighth Street, Southwest, and which abuts the rear of the 
land improved by the aforesaid premises numbered 809 
Maine Avenue, and which said land is now being used as a 
parking ground or lot, 

for the use only as follows: the land and improvements 
thereon numbered 809 Maine Avenue are to be used only as 
a Sea Food Restaurant and Cafe, office and storage space 
in connection with the conduct of a Sea Food Restaurant 
and Cafe located on the Southeast Comer of Ninth Street, 
Eye Street and Maine Avenue, Southwest, in the same 
aforesaid Square (hereinafter more fully referred to in the 
extension and renewal clause hereof), the said adjacent por¬ 
tion of land hereinbefore mentioned as a parking lot is to be 
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used only for the same purpose, namely, a parking ground 
or lot; for the period of two (2) years and eleven (11) 
months commencing on February 15th, 1941 and ending on 
January 14,1944, inclusive, at and for the sum of Fourteen 
Thousand Dollars ($14,000), which rental Lessee cove¬ 
nants and agrees to pay in monthly installments of 
7 Four Hundred Dollars ($400) per month, in advance, 
as rent for the next ensuing month, on the Fifteenth 
(15th) day of each and every month during the term hereby 
created (two years and eleven months). The first install¬ 
ment of said rent to be paid on February 15th, 1941. All 
of said rent to be paid at the office of Thomas P. Brown, 
Agent of the Lessors, 615 Fourth Street, Southwest, Wash¬ 
ington, D. C. 

And Lessee Covenants and Agrees to take and hold said 
premises for the purposes aforesaid for said period; to pay 
the rent herein reserved when and as the same shall become 
due, without demand therefor; to pay the water rent, gas 
and electric bills, when and as they severally become due; to 
maintain the plumbing and sewers in said premises free 
from stoppage and in good condition; to promptly remove 
snow and ice from the walks and entrances of said premises; 
that it will not use said premises for any purpose other than 
aforesaid, or use, or permit the same to be used, for any 
disorderly or unlawful purpose; that it will not remodel or 
make any structural changes of, on, or to said premises, 
without the written consent of the Lessors so to do first had 
and obtained; that it will not keep, or allow to be kept, on 
said premises any material, the keeping of which may con¬ 
travene any law or ordinance, or constitute a nuisance; that 
it will allow the Lessors or their agent, at any and all times 
during business hours, to enter upon the said leased prem¬ 
ises, or any part thereof, for the purpose of inspecting the 
same or making any repairs as herein provided; that it will 
not assign this lease, transfer possession of or sublet said 
premises, or any part thereof, without the written consent 
of the Lessors first had and obtained; and at the expiration 
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of said term, or any renewal or extension thereof, it will 
surrender said land and premises in the same good order 
and condition as the same are received, ordinary wear and 
tear, damage by fire or other casualties not occurring 
through the negligence of the Lessee, its servants or agents 
excepted. 

And Lessee Further Covenants and Agrees to keep and 
save harmless the Lessors, and their Agent, from 
8 any and all claims, suits, demands or damages sus¬ 
tained by any person or persons, including its own 
agents, servants or employees, in the use of said premises, 
and further agrees to provide and pay for public liability 
insurance with limits of Twenty-five Thousand Dollars 
($25,000) and Fifty Thousand Dollars ($50,000) for its pro¬ 
tection and the protection of the Lessors, and their Agent. 

Provided, However, that if the Lessee shall fail, neglect 
or refuse to pay the rent as aforesaid (or as hereinafter 
mentioned in the clause relating to an option to extend and 
renew, if such option be exercised), although there shall 
have been no demand therefor, or violate any of the cove¬ 
nants or agreements contained in this lease, then, in any of 
said events, this lease and all things herein contained, shall, 
at the option of the Lessors, their heirs, or assigns forth¬ 
with cease and determine, and shall operate as a notice to 
quit, all notice to quit being hereby expressly waived, and, 
the Lessors, their heirs, executors, administrators or as¬ 
signs may proceed to recover possession of said premises 
under and by virtue of a seven (7) days summons in the 
Municipal Court or any other provisions of the Laws of the 
District of Columbia then regulating proceedings between 
landlord and tenant. However, it is expressly understood 
and agreed, and the parties hereto so covenant, that any 
such re-entry by the Lessors or the failure of the Lessee to 
pay the rent as provided herein, or the violation by the 
Lessee of any other terms or covenants of this lease, shall 
not in any way waive the right of the Lessors to demand 
and collect the full rent for the balance of the two (2) year 
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and eleven (11) months term of this lease (or for the bal¬ 
ance of any renewal or extension of this lease referred to 
in the clause giving Lessee the option to extend and renew, 
if such option is exercised by Lessee), or the obligation of 
the Lessee to pay the same. 

Ix Is Further Understood and Agreed, with reference 
only to premises numbered 809 Maine Avenue, Southwest, 
(described in sub-division (1) on page one hereof), 
9 that if during the term of this lease or the renewal 
and extension hereafter referred to, Lessee finds it 
necesasry (a) to sub-let a portion or the whole of these 
premises, or (b) to use the same for a purpose other than as 
heretofore specified then, in either of said events, and upon 
written application by Lessee, the Lessors agree not to 
arbitrarily withhold their written permission from Lessee 
allowing it to so sub-let or to so use for such other purpose, 
provided, however, that such prospective sub-lessee is finan¬ 
cially and otherwise acceptable to Lessors, and such sub¬ 
letting or proposed different use will not in any manner be 
detrimental to or adversely affect the use of said premises 
or the business conducted on the adjoining property located 
on the Corner of Ninth Street, Eye Street and Maine Ave¬ 
nue, Southwest, and hereinafter referred to in the renewal 
clause hereof. 

And It Is Further Covenanted and Agreed that during 
the term of this lease (or the extension and renewal period 
hereinafter referred to) Lessee will keep said premises in 
good order and repair and will make all repairs, improve¬ 
ments, and betterments, including those to the exteriors of 
said premises, at Lessee’s own cost and expense, Except 
as to the roofs of said premises, which roofs Lessors agree 
to keep in reasonable and proper condition and make such 
repairs thereto as may from time to time become necessary. 
It being understood, however, that neither the Lessors nor 
their Agent aforesaid shall be liable for any damage from 
water, snow or otherwise to any merchandise, equipment 
or property placed in or stored upon said premises, unless 
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said damage be caused by the failure of Lessors to repair 
said roofs within a reasonable time after notice from Lessee 
of defect therein. 

And It Is Further Covenanted and Agreed that if the 
Lessee shall be adjudicated a bankrupt, or if said Lessee 
shall make an assignment for the benefit of its creditors, 
or should a voluntary petition in bankruptcy be filed by 
Lessee, or if a receiver shall be appointed for Lessee’s 
property, then, in each of such events, it shall and may be 
lawful for the Lessors to enter upon the demised 
10 premises, or any part thereof in the name of the 
whole, and to repossess and hold the same as of 
Lessor’s former estate, free from this lease and the demise 
intended to be hereby made, anything in this lease to the 
contrary notwithstanding, and this lease shall not, by oper¬ 
ation of law, or otherwise, be considered or become a part 
of said bankrupt Lessee’s estate. 

In case the said premises, or any part thereof, shall at 
any time be so destroyed by fire or other unavoidable cas¬ 
ualty so as to be unfit for occupation or use, then the rents 
hereby reserved, or a fair and just proportion thereof, 
according to the nature and extent of the damage sustained, 
shall, until the said premises have been rebuilt or restored 
and made fit for occupation and use, be suspended and 
cease to be payable; or these presents shall, at the election 
of said Lessors, thereby be determined and ended; Pro¬ 
vided, However, that in the event of partial damage to the 
demised premises from fire or other unavoidable casualty, 
not involving the repair or reconstruction of a substantial 
portion thereof, Lessors shall promptly restore same to 
such condition as will permit Lessee to use and occupy said 
demised premises for the purposes herein set forth. 

That the Lessors will execute all such applications for 
licenses as may be required by Lessee for the conduct and 
operation of the business herein authorized to be conducted 
or the proper use of the demised premises, including with¬ 
out limitation, licenses for signs, alcoholic beverages, and 
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any other license where the signatures of the Lessors are 
necessary or required under the laws in force in the Dis¬ 
trict of Columbia. 

That if under the provisions of this lease a summons be 
served upon the Lessee and a compromise and settlement 
be made thereon, it shall not constitute a waiver of the 
covenant itself, or of any other covenant herein contained, 
and that no waiver of any breach of any covenant or agree¬ 
ment of this lease shall be construed to waive or in 
11 any manner affect any other covenant or agreement 
herein, or of any subsequent breach of any thereof. 

And It Is Understood and Agreed that under this demise 
of the land with the improvements thereon numbered 809 
Maine Avenue, Southwest, Lessee shall not have the pos¬ 
session, control or use of the basement located in said prem¬ 
ises until, on and after the date of February 15, 1942, at 
which time, the occupancy by the present tenant of said 
basement will have expired, and Lessee will thereupon be 
entitled to use and possess same for the balance of the term 
herein created. 

And It Is Further Understood and Agreed that this 
lease will be extended and renewed by Lessors for a period 
of five (5) years from its expiration date of January 14, 
1944, if the Lessee shall notify the Lessors, or their Agent 
aforesaid, in writing, at any time before the close of the 
business day of February 14, 1943, that Lessee desires to 
exercise its privilege and option to renew and, upon such 
notice being given by Lessee, this lease, upon the date it 
expires, shall thereupon be considered as extended and re¬ 
newed for the period of five (5) years commencing January 
15, 1944, and ending January 14, 1949, inclusive; and this 
lease shall thereafter operate not only as a demise and 
lease of the lands and premises hereinbefore first described 
on page number one hereof, but shall also operate upon and 
include in such demise 

that certain piece of land and premises located on the 
Southeast Corner of Ninth Street, Eye Street and Maine 
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Avenue, Southwest, the same being part of Square South 
of Square 415 in the District of Columbia (which land and 
premises adjoins the aforesaid premises 809 Maine Avenue, 
Southwest); 

and said extended and renewed period shall be at and for 
the total sum of Ninety Thousand dollars ($90,000.00), 
which rental Lessee (by giving such notice exercising its 
option to extend and renew), covenants and agrees to pay 
in monthly installments of Fifteen hundred dollars ($1,500.) 
in advance, as rent for the next ensuing month, on the fif¬ 
teenth (15th) day of each and every month during the afore¬ 
said extended term of five years. All of said rent to be 
paid at the office of the hereinbefore named agent of the 
Lessors. 

12 Further, if the amount of the general taxes due 
and payable in the months of March and September 
of any year from January 15,1944 to January 14, 1949, on 
any one of the premises herein demised, is an increase over 
the amount of taxes paid on the same premises in March 
and September of the year 1943, then, in that event, Lessee 
covenants and agrees to pay promptly each and every such 
increase when same is called to its attention by the Lessors 
or their Agent, it being understood and agreed that this 
provision is limited to real estate taxes exclusively. 

Asm Further, all the covenants, agreements, terms and 
provisions of this lease shall be in full force and effect dur¬ 
ing said extended and renewed period, save and except; 
(a) any provision for another renewal and (b) the provi¬ 
sion as to the amount of the rent to be paid, which provi¬ 
sion will stand as replaced by the new provision fixing a 
monthly rental of $1,500. per month as aforesaid. 

But It Is Understood, However, and Lessee So Cove¬ 
nants, that should the Lessors, by reason of the failure of 
the Lessee to fully comply with all the terms and provisions 
of this lease, at any time during the two years and eleven 
months term of this lease, recover possession of said leased 
premises, by legal means or otherwise, then such recovery 
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of possession shall also extinguish and void each and every 
right given Lessee under the clause dealing with the exten¬ 
sion and renewal of said lease and the demise of the prop¬ 
erty located on the Southeast corner of Ninth Street, Eye 
Street and Maine Avenue, Southwest, mentioned therein. 

It Is Further Understood and Agreed by and between 
the parties hereto that if at any time during the term of 
this lease, or any renewal thereof, said premises shall be 
taken by the United States, or the District of Columbia, in 
condemnation proceedings, by direct purchase or otherwise, 
then and in either of said events, the Lessors upon receipt 
of notice of intention to purchase or condemn, shall have 
the right to terminate this lease upon ninety days’ written 
notice to said Lessee of such condemnation, purchase or 
acquisition, and upon such termination any and all 
13 rights of said Lessee in and to said Lease and leased 
premises shall cease and determine, and the Lessors 
shall be released and discharged from any and all liability 
to said Lessee on account of such termination; Provided, 
however, that in such event Lessors shall pay to Lessee the 
reasonable cost of any permanent improvements erected 
by Lessee upon said premises during the calendar year 
1941 (the original cost of which improvements will not ex¬ 
ceed the sum of $20,000), if the same are still on said prem¬ 
ises at such time, less depreciation, which for the purposes 
of this provision is hereby fixed at the rate of twelve and 
one-half (12%) per centum per annum on such reasonable 
cost. But such right to be compensated for improvements 
as aforesaid is in no wise to be construed as giving Lessee 
a right or entitling it to participate in or be a party to any 
such purchase acquisition or condemnation proceedings be¬ 
tween the Lessors (or their Agent) and the governments 
of the United States or the District of Columbia. 

This Lease contains the entire agreement between the 
parties and it shall bind the personal representatives, heirs, 
executors, administrators and assigns of the respective 
parties hereto, and shall inure to their benefit. 
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In Testimony Whereof, the parties of the first part have 
hereunto affixed their hands and seals, and the party of the 
second part has caused these presents to be signed in its 
corporate name by Watson B. Rulon, Jr., its President, 
and attested by Catherine S. Henderson, its Secretary, 
and its corporate seal hereunto affixed, and does hereby 
constitute and appoint Watson B. Rulon, Jr., its true and 
lawful attorney-in-fact to acknowledge and deliver this 
lease as its act and deed, all on the day and in the year 
hereinbefore first written. 

Witness: 

R. T. Brown Gustave W. Forsberg (seal) 

R.T. Brown Grace D. Forsberg (seal) 

14 R. T. Brown Dorothy M. Blocher (Seal) 

Rulon-Henderson, Inc. 

By W. B. Rulon, Jr. 

Attest: President 

Catherine S. Henderson 
Secretary 

District of Columbia, ss: 

I, Raymond T. Brown, a Notary Public in and for the 
District of Columbia, Do Hereby Certify that Gustave W. 
Forsberg, Grace D. Forsberg and Dorothy M. Blocher, 
Lessors in a certain lease bearing date on the 20th day of 
March, A. D., 1941, and hereto annexed, personally 
appeared before me in the said District of Columbia, the 
said Gustave W. Forsberg, Grace D. Forsberg and Dorothy 
M. Blocher being personally well known to me as the per¬ 
sons who executed the annexed lease and acknowledged the 
same to be their act and deed, 

Given under my hand and seal this 20th day of March 
A. D., 1941. 

Raymond T. Brown, 

Notary Public , D. C. 

My Commission expires 2-15-44 
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District of Columbia, ss: 

I, Raymond T. Brown, a Notary Public in and for the 
District of Columbia, Do Hereby Certify that Watson B. 
Rulon, Jr., who is personally well known to me to be the 
person named as attorney-in-fact of Rulon-Henderson, 
Inc., in the foregoing lease, bearing date on the 20th day 
of March, A. D., 1941, and hereto annexed, personally 
appeared before me in the District aforesaid and as attor¬ 
ney-in-fact as aforesaid, and by virtue of the authority 
vested in him by said lease, acknowledged the same to be 
the act and deed of Rulon-Henderson, Inc., incor- 

15 porated and existing under the laws of the District 
of Columbia, as party of the second part herein. 

Given under my hand and seal this 20th day of March, 
A. D., 1941. 

Raymond T. Brown 
Notary Public, D. C. 

My Commission expires 2-15-44 

This is to certify that the foregoing and annexed lease 
was executed and delivered pursuant to, and in strict con¬ 
formity with, the provisions of a resolution, (a copy of 
which is hereto attached) of the Board of Directors of 
Rulon-Henderson, Inc., a corporation, passed at a regu¬ 
larly called meeting of said Board of Directors and that a 
quorum was present. 

Catherine S. Henderson 
Secretary. 

16 This Is To Certify that the following is a true 
and correct copy of Resolutions adopted by the 

Board of Directors of Rulon-Henderson, Inc., at a special 
meeting held the 31st day of January, 1941: 

Resolved that the proper officers of this corporation be 
and they are hereby authorized to negotiate for and sign 
in the name and on behalf of this corporation a lease for 
a term of two years and eleven months on premises 809 
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Maine Avenue, Southwest, and parking lot adjacent 
thereto, at and for an annual rental of Four thousand 
eight hundred dollars ($4,800.00), said lease to contain, 
among others, provision for giving this corporation an 
option to renew and for a lease upon premises adjoining 
now used as a restaurant for a term of five years begin¬ 
ning the 15 day of January 1944, at an annual rental of 
■Eighteen thousand dollars ($18,000.00), said option to be 
exercised on or before the 15 day of January, 1943, and 
such other provisions as said officers may deem for the 
best interests of this Corporation. 

Catherine S. Henderson 
Secretary 

17 (Backing) 

LEASE. 

By and between, 

Gustave W. Forsberg, 

Grace D. Forsberg and 
Dorothy M. Blocher, 
parties of the first part, 

and 

Rulon-Henderson, Inc., 
party of the second part. 

Law Offices 
S. Albert Mickler, 

204-6 Woodward Building, 

Washington, D. C. 
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18 Republic 3013 Rulon-Henderson, Inc. 

Exhibit B 
Filed Jun 25 1949 

HOGATE’S 
Sea Food Restaurants 
Overlooking the Potomac 
Maine Avenue and 9th Street, S. W. 

Washington 4, D. C. 

December 30, 1948 

Horace J. Donnelly, Jr., Esq., 

American Security Building 
Washington, D. C. 

Dear Horace: 

On Tuesday, December 28, 1948, one of the employes of 
Baltimore Renovating Company, engaged by us for clean¬ 
ing the rafters in our main dining room, called our atten¬ 
tion to the condition of a key member in one of the roof 
trusses. Upon examination, we found that it has failed at 
a highly critical point. We immediately undertook to 
ascertain what should be done, and in that connection con¬ 
sulted Messrs. Marshall & Gongwer, structural engineers, 
with offices at No. 1147 Connecticut Avenue, N. W. 

Mr. James M. Gongwer made a personal inspection on 
the 29th, and is now engaged in compiling plans for 
necessary repairs. 

We are advised that this matter could become very 
serious. Mr. Gongwer has informed us that a snow load 
in excess of four inches would dangerously overload the 
roof, and he has told us the Building Inspector’s office 
should be notified immediately. There is another factor, 
namely, if any one should circulate a rumor that the roof 
is unsafe, it would have very serious repercussions insofar 
as the operation of our restaurant is concerned, and in¬ 
volve us in substantial loss and damage. Hence, the utmost 
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promptness should be observed in taking steps to see that 
immediate arrangements are made to correct the condition. 
Of course, these arrangements should be coordinated in 
such fashion that they involve no interruption to our 
normal operations. 

Although you have a copy of the lease, we direct your 
attention to the following provisions which appear on page 
four of the lease dated March 20, 1941, which was renewed 
and extended to expire on January 14, 1949, namely: 

“And It Is Further Covenanted And Agreed that during 
the term of this lease (or the extension and renewal period 
hereinafter referred to) Lessee will keep said premises in 
good order and repair and will make all repairs, improve¬ 
ments, and betterments, including those to the exte- 
19 riors of said premises, at Lessee’s own cost and 
expense, Except as to the roofs of said premises, 
which roofs Lessors agree to keep in reasonable and proper 
condition and make such repairs thereto as may from time 
to time become necessary. It being understood, however 
that neither the Lessors nor their Agent aforesaid shall be 
liable for any damage from water, snow or otherwise to 
any merchandise, equipment or property placed in or 
stored upon said premises, unless said damage be caused 
by the failure of Lessors to repair said roofs within a 
reasonable time after notice from Lessee of defect 
therein.” 

In order that there may be no delay in getting this letter 
to you, I am personally delivering it to your office. If you 
should not be in, I will instruct your secretary to see that 
it is communicated to you immediately. In any event, we 
would appreciate if you would let us hear from you at once. 

Very truly yours, 

Rulon-Hendebson, Inc. 

By /s/ Watson B. Rulon, Jr. 

President 


WBR/Ds 
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Exhibit C 
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Filed Jun 25 1949 



RULON-HENDERSON, INC. 
COST OF ROOF TRUSSES 


Date Paid 

Contractor 

Amount 

1949 

March 5 
March 3 
March 10 
March 16 
March 19 
March 28 

Fred Drew Construction Co. 

J & Johnson Painting Co. 

Geo. E. Walker Inc. 

J & Johnson Painting Co. 

Fred Drew Construction Co. 
Fred Drew Construction Co. 

$ 939.36 
145.00 
37.62 
425.00 
8,155.58 
956.37 


Total 

$10,658.93 
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LEASE 

This Lease, made in duplicate this 15th day of May, A. D., 
1948, by and between Olga Forsberg Donnelly, of the Dis¬ 
trict of Columbia, party hereto of the first part, hereinafter 
called the Lessor, and Rulon-Henderson, Inc., a corpora¬ 
tion organized and existing under the Laws of the District 
of Columbia, party hereto of the second part, hereinafter 
called the Lessee. 

Witnesseth: 1. Said Lessor does hereby demise and 
lease unto the said Lessee, and the said Lessee does hereby 
take and lease from said Lessor the following described 
land and premises situate in the District of Columbia, 
namely: 

(1) Premises Nos. 831 Maine Avenue, Southwest, 809 
Maine Avenue, Southwest, and the parking lot in the rear 
thereof (being now occupied by the Lessee under and pur¬ 
suant to a certain lease dated the 20th day of March, A. D., 
1941, renewed and extended on the 8th day of February, 
A. D., 1943, for a term expiring on the 14th day of January, 
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A. D., 1949) being designated on the plat hereto annexed 
and made a part hereof as “C”; 

(2) Also premises 805 Maine Avenue, Southwest, said 
premises being shown on said plat as “B”; 
for and during the term of five (5) years with respect to 
the premises described and designated as “C” in sub-para- 
graph (1) hereof, commencing on the 15th day of January, 
A. D., 1949, and ending on the 14th day of January, A. D., 
1954, and with respect to said premises described and desig¬ 
nated as “B” in sub-paragraph (2) hereof, for the term 
of Five (5) years, eight (8) months, commencing for the 
same on the 15th day of May, 1948, and ending on the 14th 
day of January, A. D., 1954. For the premises described in 
sub-paragraph (2) hereof, the rent shall be at the rate of 
Seven Thousand ($7,000.00) Dollars per annum, payable in 
equal monthly installments, the first of such installments to 
be paid on the 15th day of May, 1948, and subsequent in¬ 
stallments on the 15th day of each and every month there¬ 
after for eight (8) months only. From and after the 15th 
day of January, A. D., 1949, the total aggregate 
22 rental for the land and premises described in sub- 
paragraph (1) and (2) hereof shall be at the rate of 
Twenty-five Thousand ($25,000.00) Dollars per annum, pay¬ 
able in equal monthly installments, in advance, on the 15th 
day of each and every month during said term. All of said 
rent is to be paid at the office of the Lessor, in the City of 
Washington, D. C., or to such persons or at such other 
places as Lessor may from time to time designate in writ¬ 
ing. 

2. And the said Lessee covenants and agrees to take and 
hold said premises as tenant of the Lessor; to use the same 
only as a restaurant and cafe, for office, storage space in 
connection therewith, and the unimproved portion of said 
premises for a parking ground or lot; to pay the rent herein 
reserved when and as the same shall become due, without 
demand therefor to pay the water rent, gas and electric 
bills, when and as they severally become due; to maintain 
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the plumbing and sewers in said premises free from stop¬ 
page and in good condition; and to promptly remove snow 
and ice from the walks and entrances of said premises. The 
Lessee further covenants and agrees that it will not use, or 
permit to be used, said premises for any disorderly or un¬ 
lawful purpose; that it will not remodel,, or make any 
structural changes of, on or to said premises without the 
consent of the Lessor so to do, first had and obtained; that 
it will not keep, or allow to be kept, on said premises, any 
material, the keeping of which contravenes any law or or¬ 
dinance, or constitutes a nuisance; that it will allow the 
Lessor, or her authorized representative, at any and all 
times during business hours to enter upon the said leased 
premises, or any part thereof, for the purpose of inspect¬ 
ing same, or making any repairs as herein provided; and 
that at the expiration of said term, or any renewal or exten¬ 
sion thereof, it will surrender said land and premises in the 
same good order and condition as the same are received, or¬ 
dinary wear and tear, damage by fire or other casualties, 
not occurring through the negligence of the Lessee, its 
servants or agents, excepted. And Lessee does further 
covenant and agree that during the term of this lease or 
any renewal or extension thereof, he will not use said prem¬ 
ises for any purposes other than aforesaid or for any 
23 purpose or purposes in violation of the laws of the 
United States, or of any law, public ordinance or 
regulation in force in the District of Columbia, and will 
indemnify and save harmless the Lessor from any such vio¬ 
lation or violations; that it will conform to all municipal 
ordinances and laws, health, fire and building regulations 
affecting said premises at its own cost, risk and expense, 
and will indemnify and save harmless the Lessor from any 
penalty, damage or other charges imposed for any violations 
of any of said laws, regulations or ordinances, whether oc¬ 
casioned by the negligence of the party of the second part 
or any agent, servant or other person in his employ, or 
person contracting with said Lessee. 
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3. And Lessee further covenants and agrees to keep and 
save harmless the Lessor, or her authorized representative, 
from any and all claims, suits, demands or damages sus¬ 
tained by any person or persons, including its own agents, 
servants or employees, in the use of said premises, and fur¬ 
ther agrees to provide and pay for public liability insurance 
with limits of Twenty-five Thousand ($25,000.00) to Fifty 
Thousand ($50,000.00) Dollars for its protection and the 
protection of the Lessor and her agents. 

Provided, However, that if the Lessee shall fail, neglect 
or refuse to pay the rent as aforesaid, although there shall 
have been no demand therefor, or violate any of the cove¬ 
nants or agreements contained in this lease, then, in any of 
said events, this lease and all things herein contained shall, 
at the option of the Lessor, her heirs, or assigns, forthwith 
cease and determine, and shall operate as a notice to quit, 
all notice to quit being hereby expressly waived, and the 
Lessor, her heirs, executors, administrators or assigns, may 
proceed to recover possession of said premises under and 
by virtue of a seven days* summons in the Municipal Court, 
or any other provisions of the laws of the District of Co¬ 
lumbia then regulating proceedings between landlord and 
tenant. However, it is expressly understood and agreed, 
and the parties hereto so covenant, that any such reentry 
by the said Lessor, or the failure of the Lessee to pay the 
rent herein provided, or the violation by the Lessee of any 
other terms or covenants of this lease, shall not in any way 
waive the right of Lessor to demand and collect the full 
rent for the term hereinabove provided. 

24 4. And it is further understood and agreed that if, 

during the term of this lease, or any renewal or ex¬ 
tension thereof, Lessee finds it necessary (a) to sublet a 
portion or the whole of said premises, or (b) to use said 
premises, or any part thereof, for a purpose other than as 
hereinabove specified, then, in either of said events, upon 
written application by Lessee, the Lessor agrees not to ar¬ 
bitrarily withhold written permission from Lessee allowing 
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it to so sublet, or to use for such other purpose. Provided, 
However, that such prospective sub-lessee is financially and 
otherwise acceptable to Lessor, and such subletting or pro¬ 
posed different use will not in any manner be detrimental 
to or adversely affect use of the premises designated on 
said plat as “A”, or the business conducted therein. 

5. And it is further covenanted and agreed that during 
the term of this lease, said Lessee shall keep said premises 
in good order and repair, and will make all repairs, im¬ 
provements and betterments, including those to the ex¬ 
terior of said premises, at its own cost and expense, except 
as to the roofs of said premises, which roofs the Lessor 
agrees to keep in reasonable and proper condition, and 
make such repairs thereto as may from time to time become 
necessary. It is understood and agreed, however, that 
neither the Lessor, nor her authorized representative, shall 
be liable for any damage from water, snow or otherwise, to 
any merchandise, equipment or property placed in or stored 
upon said premises, unless said damage be caused by the 
failure of the Lessor to repair said roofs within a reason¬ 
able time after notice from Lessee of defect therein. 

6. And it is further covenanted and agreed that if the 
Lessee shall be adjudicated a bankrupt, or should make an 
assignment for the benefit of its creditors, or should a 
voluntary petition in bankruptcy be filed by the Lessee, or 
if a Receiver shall be appointed for its property, then, in 
each of such events, it shall and may be lawful for the Les¬ 
sor to enter upon the demised premises, or any part thereof 
in the name of the whole, and to repossess and hold the 
same as of Lessor’s former estate, free from this lease and 

the demise hereby intended to be made, anything in 
25 this lease to the contrary notwithstanding, and this 

lease shall not, by operation of law or otherwise be 
considered or become a part of said bankrupt lessee’s 
estate. 

7. In case the said premises, or any part thereof, shall at 
any time be so destroyed by fire or other unavoidable cas- 
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ualty so as to be unfit for occupation or use, then the rents 
hereby reserved, or a fair and just proportion thereof, ac¬ 
cording to the nature and extent of the damage sustained 
shall, until the said premises have been rebuilt, or restored, 
and made fit for occupation and use, be suspended and cease 
to be payable; or these presents shall, at the election of 
said Lessor, thereby be determined and ended; Provided, 
however, that in the event of partial damage to the demised 
premises from fire or other unavoidable casualty, not in¬ 
volving the repair or reconstruction of a substantial por¬ 
tion thereof, Lessor shall promptly restore same to such 
condition as will permit Lessee to use and occupy said de¬ 
mised premises for the purposes herein set forth. 

8. That the Lessor will execute all such applications for 
licenses as may be required by Lessee for the conduct and 
operation of the business herein authorized to be conducted 
or the proper use of the demised premises, including with¬ 
out limitation, licenses for signs, alcoholic beverages, and 
any other license where the signature of the Lessor is nec¬ 
essary or required under the laws in force in the District 
of Columbia. 

9. That if under the provisions of this lease a summons 
be served upon the Lessee and a compromise and settlement 
be made thereon, it shall not constitute a waiver of the 
covenant itself, or of any other covenant herein contained, 
and that no waiver of any breach of any covenant or agree¬ 
ment of this lease shall be construed to waive or in any 
manner affect any other covenant or agreement herein, or 
of any subsequent breach of any thereof. 

10. It is further covenanted and agreed that if the 
26 amount of the general taxes due and payable to the 
District of Columbia in the months of March and Sep¬ 
tember of any year from and after January 14,1949, on any 
one of the premises herein demised, is increased over the 
amount of taxes paid on the same premises in March and 
September of the year 1948, then and in that event, Lessee 
covenants and agrees to pay promptly each and every such 
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increase when the same is called to its attention by the Les¬ 
sor, or her authorized representative, it being understood 
and agreed that this provision is limited to real estate taxes 
exclusively. 

11. It is further covenanted and agreed that if at any 
time during the term of this lease said premises shall be 
taken by the United States, or the District of Columbia, in 
condemnation proceedings, by direct purchase or other¬ 
wise, then and in either of said events, the Lessor, upon re¬ 
ceipt of notice of intention to purchase or condemn, shall 
have the right to terminate this lease upon ninety (90) clays’ 
written notice to said Lessee of said condemnation, pur¬ 
chase or acquisition, and upon such termination, any and 
all rights of said Lessee in and to said lease and leased 
premises shall cease and determine, and the Lessor shall 
be released and discharged from any and all liability to said 
Lessee on account of such termination, Provided, however, 
that in such event Lessor shall pay to Lessee the reason¬ 
able cost of any permanent improvements erected by Les¬ 
see upon said premises, if the same are still on said prem¬ 
ises at such time, less depreciation, which for the purpose 
of this provision is here fixed at the rate and amount allow¬ 
able under applicable provisions of the Internal Revenue 
Code on such cost. But such right to be compensated for 
improvements as aforesaid is in no wise to be construed 
as giving Lessee a right, or entitling it to participate in or 
be a party to any such purchase, condemnation or acquisi¬ 
tion proceeding between the Lessor and the governments of 
the United States or the District of Columbia. 

12. This lease contains the entire agreement between the 
parties and shall bind the personal representatives, heirs, 
executors, administrators and assigns of the respective par¬ 
ties hereto, and shall inure to their benefit. The existing 
contract of lease under which said Lessee now holds Parcel 
“C” as referred to in sub-paragraph (1) hereof shall re¬ 
main in full force and effect for the remainder of the term 
granted therein, except as modified by the provisions 
hereof. 
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27 In Witness Whereof, the party of the first part 
has hereunto affixed her hand and seal, and the party 
of the second part has caused these presents to be signed 
in its corporate name by Watson B. Rulon, Jr., its Presi¬ 
dent, and its corporate seal to be hereunto affixed attested 
by Catherine S. Henderson, its Secretary, and does hereby 
constitute and appoint Watson B. Rulon, Jr., its true and 
lawful attorney-in-fact, to acknowledge and deliver these 
presents as its act and deed, on the day and year herein¬ 
before first written. 


Olga Forsberg Donnelly (Seal) 

Witness: 

H. J. Donnelly, Jr. 

Rulon-Hendebson, Inc. 

By Watson B. Rulon, Jr., 
President 

Attest: 

Catherine S. Henderson, 

Secretary. 
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TRANSCRIPT NO. 9858 


1 Filed Oct 23 1947 

IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 4308-47 

Rulon-Henderson, Inc., a corporation, 809 to 831 Maine 
Avenue, S. W., Washington, D. C., Plaintiff, 

v. 

Olga Forsberg Donnelly, 4907 - 14th Street, N. W., 
Washington, D. C., Defendant . 

Complaint for Specific Performance of Agreement for Lease 

1. Jurisdiction of this cause is conferred by Title 11, Sec¬ 
tions 324 and 325, D. C. Code, 1940. 

2. Plaintiff, Rulon-Henderson, Inc., is a corporation duly 
organized and existing under the laws of the District of 
Columbia and is engaged in operating a seafood restaurant 
in and upon premises referred to as Nos. 809 to 831 Maine 
Avenue, Southwest, Washington, D. C., and an area adja¬ 
cent thereto used to afford parking space in connection with 
said restaurant, under a lease from Gustave W. Forsberg, 
Grace D. Forsberg and Dorothy M. Blocher, the term of 
which expires on the Fifteenth day of January, 1949. 

3. The defendant, Olga Forsberg Donnelly, is the owner 
of said premises, and succeeded by devise and inheritance 
to the interest of Gustave W. and Grace D. Forsberg. 
Dorothy M. Blocher, the other of said lessors, predeceased 
the said Gustave W. and Grace D. Forsberg, who became 
vested with all of her right, title and interest under said 

lease by right of survivorship. 

2 4. On, to-wit, the third day of November, 1946, said 
defendant, through her duly authorized agent and at¬ 
torney, entered into negotiations with plaintiff for a re- 
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newal and extension of said plaintiff’s lease; that as a result 
of said negotiations, said defendant promised and agreed 
to and with the plaintiff to execute a new lease with the 
plaintiff for the term of five (5) years with respect to the 
premises now occupied by the plaintiff, that is to say, prem¬ 
ises Nos. 831 Maine Avenue, Southwest, 809 Maine Avenue, 
Southwest, and the parking lot in the rear thereof, com¬ 
mencing on the fifteenth day of January, 1949, and ending 
on the fourteenth day of January, 1954, and with respect to 
certain other premises adjoining, described and designated 
as follows, premises No. 805 Maine Avenue, Southwest, 
for and during the term of five years, eleven months and 
fourteen days, commencing for the same on the first day 
of February, 1948, and ending on the fourteenth day of 
January, 1954. The rent agreed upon for said last men¬ 
tioned premises was Seven Thousand Dollars ($7,000) per 
annum, payable in equal monthly installments, the first of 
such installments to he paid on the first day of February, 
1948, and subsequent installments on the first day of each 
and every month thereafter, as rent in advance, for eleven 
months and fourteen days only. From and after January 
15,1949, the total aggregate rental for all of said land and 
premises hereinabove described was fixed and agreed to be 
One Hundred twenty-five thousand dollars ($125,000) or at 
the rate of Twenty-five thousand dollars ($25,000) per an¬ 
num, payable in equal monthly installments in advance on 
the fifteenth day of each and every month during said term, 
said rent to be paid at the office of Thomas P. Brown 
3 & Sons, Agents, Washington, D. C. It was under¬ 

stood and agreed by and between this plaintiff and 
said defendant that the remaining terms and conditions of 
said lease should be and conform to, as nearly as possible, 
the terms and conditions of the existing lease of this plain¬ 
tiff under and pursuant to which it is now in possession. 

5. In reliance upon said agreement, this plaintiff, at the 
instance and request of said defendant, caused a written 
contract of lease to be drawn and submitted the same to said 
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defendant on or about the twentieth day of June, 1947. Be¬ 
cause said defendant asserted that said draft of lease did 
not conform to her agreement, plaintiff accepted certain 
modifications therein, and at the instance of said defendant 
caused said lease to be rewritten, said defendant having 
promised and agreed that if the plaintiff would execute said 
lease as rewritten, she in turn would execute and deliver 
the same. Thereupon, on, to-wit, the twenty-second day of 
September, 1947, this plaintiff made the modifications in 
said draft of lease, signed and delivered the same to the 
defendant for execution and delivery by her. Notwith¬ 
standing her promise and agreement in that behalf, said 
defendant did not return the said lease executed by her, 
and has indicated that she will not execute and deliver the 
same. 

6. Not only did this plaintiff cause the said lease to be 
drawn and modified as hereinabove set forth, but relying 
upon the promise and agreement of said defendant that 
said lease would be executed, the plaintiff incurred sundry 
expenses, such as obtaining a survey of the said land, one- 
half of the cost of which survey was paid by the defendant, 
procuring estimates for making changes and alterations, 
architect’s fees and other expenses, all with a view to under¬ 
taking and completing a program for remodeling the 
4 entire premises for the better and more efficient con¬ 
duct of its business. In addition thereto, plaintiff 
ordered sundry equipment for use in said premises when 
remodelled, which equipment was built and constructed es¬ 
pecially for use in said premises. Further, in reliance upon 
the promise and agreement of said defendant to execute 
said lease, plaintiff rejected an opportunity to enter into 
a lease for its business at another location. A true copy 
(except for the signatures which appear on the original) 
of the lease executed and delivered by plaintiff to said de¬ 
fendant on, to-wit, the twenty-second day of September, 
1947, is marked Exhibit “A” and is hereto annexed and 
made a part hereof. 
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7. Plaintiff is advised and believes and, therefore, states 
that the failure and refusal of said defendant to execute and 
deliver said lease is without any justification whatever and 
that it is entitled to a decree of this Honorable Court re¬ 
quiring said defendant to specifically perform said agree¬ 
ment and to execute and deliver said lease forthwith. 

Wherefore, the Plaintiff Demands Judgment Against 
Said Defendant as Follows : 

1. That said defendant be required to forthwith execute 
and deliver to the plaintiff the lease which she agreed to 
execute and deliver, being the form of lease hereto annexed 
marked Exhibit * * A ’ \ 

2. That said defendant be restrained and enjoined from 
attempting to execute and deliver a lease of said premises, 
or any part thereof, unto any person or persons whomso¬ 
ever for and during the term of said lease, so as to in any 
wise interfere with possession and use of said premises by 
the plaintiff. 

3. That the plaintiff may have its cost in this behalf in¬ 

curred, and such other and further relief as the 
5 nature and circumstances of the case may require 
and to this Honorable Court shall seem just and 
proper. 

4. That the Court may determine the rights and liabilities 
of the parties hereto. 

Rulon-Hendebson, Inc., 

By: Watson B Rijlon Jb. 

President 

Robebt M. Gray 

729 - 15th Street, N. W. 

Attorney for plaintiff 

Distbict of Columbia: ss: 

Watson B. Rulon, Jr., being first duly sworn on oath, 
deposes and says that he has read the foregoing complaint 
signed by him as President of Rulon-Henderson, Inc., and 
knows the contents thereof; that the matters and things 
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therein set forth as upon his own personal knowledge are 
true and those set forth as upon information and belief, he 
verily believes are true. 

Watson B Rulon Jb. 

Subscribed and Sworn to before me this 23rd day of Oc¬ 
tober, 1947. 

John W Crow 
Notary Public, D. C. 

6 Exhibit “A” 

LEASE 

This Lease Made in duplicate this_day of.. 

A. D., 1947, by and between Olga Fobsbebg Donnelly, of 
the District of Columbia, party hereto of the first part, 
hereinafter called the Lessor, and Rulon-Hendebson, Inc., 
a corporation organized and existing under the laws of the 
District of Columbia, party hereto of the second part, here¬ 
inafter called the Lessee. 

Witnesseth: 1 . Said Lessor does hereby demise and 
lease unto the said Lessee, and the said Lessee does hereby 
take and lease from said Lessor the following described 
land and premises situate in the District of Columbia, 
namely: 

(1) Premises Nos. 831 Maine Avenue, Southwest, 809 
Maine Avenue, Southwest, and the parking lot in the rear 
thereof (being now occupied by the Lessee under and pur¬ 
suant to a certain lease dated the 20th day of March, A D., 
1941, renewed and extended on the 8th day of February, 
1943, for a term expiring on the 14th day of January, A. D., 
1949), being designated on the plat hereto annexed and 
made part hereof as “C”; 

(2) Also premises No. 805 Maine Avenue, Southwest, 
(now occupied by S. King Fulton, Inc., under a lease which 
expires on the 31st day of January, A. D., 1048), said prem¬ 
ises being shown on said plat as “B”; the total area of 
said “B” and “C” being adjacent to other premises occu¬ 
pied by the Lessor and designated on said plat as “A”; 
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for and during the term of Five (5) years with respect to 
the premises described and designated as “C” in sub-para¬ 
graph (1) hereof, commencing on the 15th day of January, 
A. D., 1949, and ending on the 14th day of January, A. D., 
1954, and with respect to said premises described and desig¬ 
nated as “B” in sub-paragraph (2) hereof, for and during 
a term of Five (5) years, Eleven (11) months and Fourteen 
(14) days, commencing for the same on the 1st day of Feb¬ 
ruary, A. D., 1948, and ending on the 14th day of January, 
A. D., 1954. For the premises described in sub-paragraph 
(2) hereof, the rent shall be at the rate of Seven thousand 
dollars ($7,000) per annum, payable in equal monthly in¬ 
stallments, the first of such installments to be paid 
7 on the 1st day of February, 1948, and subsequent in¬ 
stallments on the 1st day of each and every month 
thereafter as rent in advance for Eleven (11) months and 
Fourteen (14) days only. From and after the 15th day of 
January, A. D., 1949, the total aggregate rental for the land 
and premises described in sub-paragraphs (1) and (2) 
hereof shall be One hundred twenty-five thousand dollars 
($125,000.00), or at the rate of Twenty-five thousand dollars 
($25,000.00) per annum, payable in equal monthly install¬ 
ments in advance on the 15th day of each and every month 
during said term. All of said rent is to be paid at the office 
of Thomas P. Bbown & Sons, Agents, Washington, D. C. 

2. And the said Lessee covenants and agrees to take and 
hold said premises as tenant of the Lessor; to use the same 
only as a restaurant and cafe, for office, storage space in 
connection therewith, and the unimproved portion of said 
premises for a parking ground or lot; to pay the rent herein 
reserved when and as the same shall become due, without 
demand therefor; to pay the water rent, gas and electric 
bills, when and as they severally become due; to maintain 
the plumbing and sewers in said premises free from stop¬ 
page and in good condition; and to promptly remove snow 
and ice from the walks and entrances of said premises. The 
Lessee further covenants and agrees that it will not use, 
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or permit to be used, said premises for any disorderly or 
unlawful purpose; that it will not remodel, or make any 
structural changes of, on or to said premises without the 
consent of the Lessor so to do, first had and obtained; that 
it will not keep, or allow to be kept, on said premises any 
material, the keeping of which contravenes any law or ordi¬ 
nance, or constitutes a nuisance; that it will allow the 
Lessor, or her Agent, at any and all times during business 
hours to enter upon the said leased premises, or any part 
thereof, for the purpose of inspecting the same, or making 
any repairs as herein provided; and that at the expiration 
of said term, or any renewal or extension thereof, it will 
surrender said land and premises in the same good order 
and condition as the same are received, ordinary wear and 
tear, damage by fire or other casualties, not occurring 
through the negligence of the Lessee, its servants or agents, 
excepted. 

8 3. And Lessee further covenants and agrees to 

keep and save harmless the Lessor, and her Agent, 
from any and all claims, suits, demands or damages sus¬ 
tained by any person or persons, including its own agents, 
servants or employees, in the use of said premises, and fur¬ 
ther agrees to provide and pay for public liability insur¬ 
ance with limits of Twenty-five thousand dollars ($25,- 
000.00)—Fifty thousand dollars ($50,000.00) for its pro¬ 
tection and the protection of the Lessor and her agents. 

Provided, However, that if the Lessee shall fail, neglect 
or refuse to pay the rent as aforesaid, although there shall 
have been no demand therefor, or violate any of the cove¬ 
nants or agreements contained in this lease, then, in any 
of said events, this lease and all things therein contained 
shall, at the option of the Lessor, her heirs or assigns, forth¬ 
with cease and determine, and shall operate as a notice to 
quit, all notice to quit being hereby expressly waived, and 
the Lessor, her heirs, executors, administrators or assigns 
may proceed to recover possession of said premises under 
and by virtue of a seven days’ summons in the Municipal 
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Court, or any other provisions of the laws of the District of 
Columbia then regulating proceedings between landlord 
and tenant. However, it is expressly understood and 
agreed, and the parties hereto so covenant, that any such 
reentry by the said Lessor, or the failure of the Lessee to 
pay the rent provided herein, or the violation by the Lessee 
of any other terms or covenants of this lease, shall not in 
any way waive the right of the Lessor to demand and col¬ 
lect the full rent for the term hereinabove provided. 

4. And it is further understood and agreed that if, during 
the term of this lease, or any renewal or extension thereof, 
Lessee finds it necessary (a) to sublet a portion or the 
whole of said premises, or (b) to use said premises, or any 
part thereof, for a purpose other than as hereinabove spe¬ 
cified, then, in either of said events, upon written appli¬ 
cation by Lessee, the Lessor agrees not to arbitrarily 

9 withhold written permission from Lessee allowing it 
to so sublet, or to use for such other purpose, Pro¬ 
vided, However, that such prospective sub-lessee is finan¬ 
cially and otherwise acceptable to Lessor, and such sub¬ 
letting or proposed different use will not in any manner 
be detrimental to or adversely affect use of the premises 
designated on said plat as “A”, or the business conducted 
therein. 

5. And it is further covenanted and agreed that during 
the term of this lease, said Lessee shall keep said premises 
in good order and repair, and will make all repairs, im¬ 
provements and betterments, including those to the exterior 
of said premises, at its own cost and expense, Except as to 
the roofs of said premises, which roofs the Lessor agrees 
to keep in reasonable and proper condition, and make such 
repairs thereto as may from time to time become necessary. 
It is understood and agreed, however, that neither the 
Lessor, nor her Agent, shall be liable for any damage from 
water, snow or otherwise, to any merchandise, equipment 
or property placed in or stored upon said premises, unless 
said damage be caused by the failure of the Lessor to re- 
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pair said roofs within a reasonable time after notice from 
the Lessee of defect therein. 

6. And it is further covenanted and agreed that if the 
Lessee shall be adjudicated a bankrupt, or should make an 
assignment for the benefit of its creditors, or should a 
voluntary petition in bankruptcy be filed by the Lessee, or 
if a Receiver shall be appointed for its property, then, in 
each of such events, it shall and may be lawful for the 
Lessor to enter upon the demised premises, or any part 
thereof in the name of the whole, and to repossess and hold 
the same as of Lessor’s former estate, free from this lease 
and the demise hereby intended to be made, anything in this 
lease to the contrary notwithstanding, and this lease shall 
not, by operation of law or otherwise be considered or be¬ 
come a part of said bankrupt lessee’s estate. 

7. In case the said premises, or any part thereof, shall at 

any time be so destroyed by fire or other unavoidable 
10 casualty so as to be unfit for occupation or use, then 

the rents hereby reserved, or a fair and just propor¬ 
tion thereof, according to the nature and extent of the dam¬ 
age sustained, shall, until the said premises have been re¬ 
built or restored and made fit for occupation and use, be 
suspended and cease to be payable; or these presents shall, 
at the election of said Lessor, thereby be determined and 
ended; Provided, however, that in the event of partial dam¬ 
age to the demised premises from fire or other unavoidable 
casualty, not involving the repair or reconstruction of a 
substantial portion thereof, Lessor shall promptly restore 
same to such condition as will permit Lessee to use and 
occupy said demised premises for the purposes herein set 
forth. 

8. That the Lessor will execute all such applications for 
licenses as may be required by Lessee for the conduct and 
operation of the business herein authorized to be conducted 
or the proper use of the demised premises, including with¬ 
out limitation, licenses for signs, alcoholic beverages, and 
any other license where the signature of the Lessor is nec- 
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essary or required under the laws in force in the District 
of Columbia. 

9. That if under the provisions of this lease a summons 
he served upon the Lessee and a compromise and settlement 
be made thereon, it shall not constitute a waiver of the cove¬ 
nant itself, or of any other covenant herein contained, and 
that no waiver of any breach of any covenant or agreement 
of this lease shall be construed to waive or in any manner 
affect any other covenant or agreement herein, or of any 
subsequent breach of any thereof. 

10. It is further covenanted and agreed that if the amount 
of the general taxes due and payable to the District of Co¬ 
lumbia in the months of March and September of any year 
from and after January 14, 1949, on any one of the prem¬ 
ises herein demised, is increased over the amount of taxes 

paid on the same premises in March and September 
11 of the year 1948, then and in that event, Lessee cove¬ 
nants and agrees to pay promptly each and every 
such increase when the same is called to its attention by the 
Lessor, or her Agent, it being understood and agreed that 
this provision is limited to real estate taxes exclusively. 

11. It is further covenanted and agreed that if at any 
time during the term of this lease said premises shall be 
taken by the United States, or the District of Columbia, in 
condemnation proceedings, by direct purchase, or other¬ 
wise, then and in either of said events, the Lessor, upon 
receipt of notice of intention to purchase or condemn, shall 
have the right to terminate this lease upon ninety (90) 
days* written notice to said Lessee of said condemnation, 
purchases or acquisition, and upon such termination, any 
and all rights of said Lessor in and to said lease and leased 
premises shall cease and determine, and the Lessor shall be 
released and discharged from any and all liability to said 
Lessee on account of such termination; Provided, however, 
that in such event, Lessor shall pay to the Lessee the un¬ 
depreciated value of any permanent improvements erected 
by the Lessee upon said premises during said term, as the 
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said improvements may be shown by the report of the 
Lessee’s Certified Public Accountant. But such right to 
be compensated for improvements as aforesaid is in no wise 
to be construed as giving the Lessee a right, or entitling it 
to participate in or be a party to any such purchase, con¬ 
demnation or acquisition proceeding between the Lessor (or 
her Agent) and the governments of the United States or the 
District of Columbia. 

12. This lease contains the entire agreement between the 
parties and shall bind the personal representatives, heirs, 
executors, administrators and assigns of the respective par¬ 
ties hereto, and shall inure to their benefit. Nothing herein 
contained, however, shall be construed to affect or modify 
the existing contract of lease under which said Lessee now 
holds, said lease being dated the 20th day of March, 1941, 
and renewed and extended on the 8th day of February, 
1943. 

12 In Witness Whereof, the party of the first part has 

hereunto affixed her hand and seal, and the party of 
the second part has caused these presents to be signed in 
its corporate name by Watson B. Rulon, Jr., its President, 
and its corporate seal to be hereunto affixed attested by 
Catherine S. Henderson, its Secretary, and does hereby 
constitute and appoint Watson B. Rulon, Jr., its true and 
lawful attorney-in-fact, to acknowledge and deliver these 
presents as its act and deed, on the day and year hereinbe¬ 
fore first written. 

- (seal) 

Olga Forsberg Donnelly 

Witness: 


Attest: 


Rulon-Henderson, Inc. 
By- 


President 


Secretary 
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District op Columbia, $s: 

* 

I,-, a Notary Public in and for 

the District of Columbia, Do Hereby Certify, that Olga 
Forsberg Donnelly, Lessor in a certain lease bearing date 

on the-day of-, A. D., 1947, and 

hereto annexed, personally appeared before me in the said 
District of Columbia, the said Olga Forsberg Donnelly 
being personally well known to me as the person who exe¬ 
cuted the annexed lease and acknowledge the same to be 
her act and deed. 

Given under my hand and seal this-day of 

-, A. D., 1947. 


Notary Public, D. C. 

My Commission Expires:- 

13 District of Columbia, ss: 

I, -, a Notary Public in and for 

the District of Columbia, Do Hereby Certify that Wat¬ 
son B. Rulon, Jr., who is personally well known to me to 
be the person named as attorney-in-fact of Rulon-Hender- 

son, Inc., in the foregoing lease, bearing date the- 

day of-, A. D., 1947, and hereto annexed, 

personally appeared before me in the District aforesaid, 
and as attorney-in-fact as aforesaid, and by virtue of the 
authority vested in him by said lease, acknowledged the 
same to be the act and deed of Rulon-Henderson, Inc., 
incorporated and existing under the laws of the District of 
Columbia, as party of the second part herein. 

Given under my hand and seal this-day of 

-, A. D., 1947. 


Notary Public, D. C. 
My Commission Expires: 
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This Is To Certify that the following is a true and 
correct copy of Resolutions duly adopted by the 
Board of Directors of Rulon-Henderson, Inc. : 

Resolved that the proper officers of this Corporation be 
and they hereby are authorized to enter into a lease for 
premises commonly referred to as Nos. 805, 809 and 831 
Maine Avenue, Southwest, and the adjacent parking lot 
(part thereof now being held and occupied by this Corpora¬ 
tion under a lease dated the 20th day of March, 1941, and 
renewed the 8th day of February, 1943), with Olga Fors- 
berg Donnelly, as Lessor, for a term of Five (5) years, 
commencing on January 15, 1949, with respect to the prop¬ 
erty now occupied, and for a term of Five (5) years, Eleven 
(11) months and Fourteen (14) days with respect to prem¬ 
ises No. 805 Maine Avenue, Southwest, commencing on the 
1st day of February, 1948, for the aggregate rental of One 
hundred twenty-five thousand dollars ($125,000), or at the 
rate of Twenty-five thousand dollars ($25,000) per annum, 
payable in equal monthly installments in advance, plus a 
rental for premises No. 805 Maine Avenue, Southwest, for 
Eleven months and fourteen days, at the rate of Seven 
thausand dollars ($7,000) per annum, payable in equal 
monthly installments. 

Be It Further Resolved that the proper officers of this 
Corporation be and they hereby are authorized to execute 
and deliver said lease. 


Secretary 
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16 Filed Nov 13 1947 

Motion to Dismiss. 

Comes now Olga Forsberg Donnelly, the defendant here¬ 
in, by Godfrey L. Munter and Horace J. Donnelly, Jr., her 
attorneys of record herein, and respectfully moves the 
Court to dismiss the complaint filed herein for the following 
reasons: 

1. The complaint fails to state a cause of action against 
this defendant on which relief can be granted. 

2. It appears from the face of the complaint that the al¬ 
leged agreement to give a lease is not in writing and hence 
the said agreement is within the provisions of Title 12, Sec¬ 
tion 302, of the Code of Laws for the District of Columbia 
(1940 Ed.) and is utterly void and of no effect. 

3. It affirmatively appears that the alleged acts of part 
performance by the plaintiff have nothing to do with the 
improvement of the premises and were only ancillary or 
preparatory in contemplation of the plaintiff’s anticipation 
and hope of ultimately entering into a lease. 

4. The complaint does not comply with Rule 8 of the 
Rules of Civil Procedure because the allegations of the 
complaint are indefinite, ambiguous, uncertain, uninforma¬ 
tive and unconvincing. 

17 5. For other grounds expected to be urged at the 
hearing hereof. 

Godfrey L. Hunter, 

844 Shoreham Building, 
Washington 5, D. C. 

Horace J. Donnelly, Jr., 
American Security Bldg., 
Washington 5, D. C., 

Attorneys for Defendant. 
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19 Filed Dec 8 1947 

Amended Complaint for Specific Performance of Agree¬ 
ment for Lease. 

1. Jurisdiction of this cause is conferred by Title 11, Sec¬ 
tions 324 and 325, D. C. Code, 1940. 

2. Plaintiff, Rulon-Henderson, Inc., is a corporation duly 
organized and existing under the laws of the District of 
Columbia and is engaged in operating a seafood restaurant 
in and upon premises referred to as Nos. 809 to 831 Maine 
Avenue, Southwest, Washington, D. C., and an area ad¬ 
jacent thereto used to afford parking space in connection 
with said restaurant, under a lease from Gustave W. Fors- 
berg, Grace D. Forsberg and Dorothy M. Blocher, the term 
of which expires on the Fifteenth day of January, 1949. 

3. The defendant, Olga Forsberg Donnelly, is the owner 
of said premises, and succeeded by devise and inheritance 
to the interest of Gustave W. and Grace D. Forsberg. Dor¬ 
othy M. Blocher, the other of said lessors, predeceased 
the said Gustave W. and Grace D. Forsberg, who became 
vested with all of her right, title and interest under said 

lease by right of survivorship. 

20 4. On, to-wit, the third day of November, 1946, 
said defendant, through her duly authorized agent 

Thomas P. Brown, who was then and for many years prior 
thereto engaged to manage said property, and attorney, 
Horace J. Donnelly, Jr., husband of said defendant, en¬ 
tered into negotiations with plaintiff for a renewal and ex¬ 
tension of said plaintiff's lease; that as a result of said 
negotiations, said defendant promised and agreed to and 
with the plaintiff to execute a new lease with the plaintiff 
for the term of five (5) years with respect to the premises 
now occupied by the plaintiff, that is to say, premises Nos. 
831 Maine Avenue, Southwest, 809 Maine Avenue, South¬ 
west, and the parking lot in the rear thereof, commencing 
on the Fifteenth day of January, 1949, and ending on the 
fourteenth day of January, 1954, and with respect to certain 
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other premises adjoining, described and designated as fol¬ 
lows, premises No. 805 Maine Avenue, Southwest, for and 
during the term of five years, eleven months and fourteen 
days, commencing for the same on the first day of Febru¬ 
ary, 1948, and ending on the fourteenth day of January, 
1954. The rent agreed upon for said last mentioned prem¬ 
ises was Seven Thousand Dollars ($7,000) per annum, pay¬ 
able in equal monthly installments, the first of such install¬ 
ments to be paid on the first day of February, 1948, and sub¬ 
sequent installments on the first day of each and every 
month thereafter, as rent in advance, for eleven months and 
fourteen days only. From and after January 15, 1949, the 
total aggregate rental for all of said land and premises 
hereinabove described was fixed and agreed to be One Hun¬ 
dred twenty-five thousand dollars ($125,000) or at the rate 
of Twenty-five thousand dollars ($25,000) per annum, pay¬ 
able in equal monthly installments in advance on the Fif¬ 
teenth day of each and every month during said term, said 
rent to be paid at the office of Thomas P. Brown & 
21 Sons, Agents, Washington, D. C. It was understood 
and agreed by and between this plaintiff and said 
defendant that the remaining terms and conditions of said 
lease should be and conform to, as nearly as possible, the 
terms and conditions of the existing lease of this plaintiff 
under and pursuant to which it is now in possession. A 
photostatic copy of said existing lease is hereto annexed 
marked Exhibit B. 

5. In reliance upon said agreement, this plaintiff, at the 
instance and request of said defendant, caused a written 
contract of lease to be drawn and submitted the same to 
said defendant on or about the twentieth day of June, 1947. 
Because said defendant asserted that said draft of lease 
did not conform to her agreement, plaintiff accepted certain 
modifications therein, and at the instance of said defendant 
caused said lease to be rewritten, said defendant having 
promised and agreed that if the plaintiff would execute said 
lease as rewritten, she in turn would execute and deliver 
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the same. Thereupon, on, to-wit, the twenty-second day of 
September, 1947, this plaintiff made the modifications in 
said draft of lease, signed and delivered the same to the 
defendant for execution and delivery by her. Notwith¬ 
standing her promise and agreement in that behalf, said 
defendant did not return the said lease executed by her, and 
has indicated that she will not execute and deliver the same. 

6. Not only did this plaintiff cause the said lease to be 
drawn and modified as hereinabove set forth, but relying 
upon the promise and agreement of said defendant that 
said lease would be executed, the plaintiff incurred sundry 
expenses, such as obtaining a survey of the said land, one- 
half of the cost of which survey was paid by the defendant, 

procuring estimates for making changes and altera- 
22 tions, architect’s fees and other expenses, all with a 

view to undertaking and completing a program for 
remodeling the entire premises for the better and more 
efficient conduct of its business. In addition thereto, plain¬ 
tiff ordered sundry equipment for use in said premises 
when remodeled, which equipment was built and constructed 
especially for use in said premises. Further, in reliance 
upon the promise and agreement of said defendant to exe¬ 
cute said lease, plaintiff rejected an opportunity to enter 
into a lease for its business at another location. A true 
copy (except for the signatures which appear on the origi¬ 
nal) of the lease executed and delivered by plaintiff to said 
defendant on, to-wit, the twenty-second day of September, 
1947, marked Exhibit “A” was annexed to and made a 
part of the original complaint filed herein and is incorpor¬ 
ated herein by reference. 

7. Plaintiff is advised and believes and, therefore, 
states that the failure and refusal of said defendant to exe¬ 
cute and deliver said lease is without any justification what¬ 
ever and that it is entitled to a decree of this Honorable 
Court requiring said defendant to specifically perform said 
agreement and to execute and deliver said lease forthwith. 

Wherefore, the Plaintiff Demands Judgment Against 
Said Defendant as Follows: 
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1. That said defendant be required to forthwith execute 
and deliver to the plaintiff the lease which she agreed to 
execute and deliver, being the form of lease marked Exhibit 
“A”. 

2. That said defendant be restrained and enjoined from 
attempting to execute and deliver a lease of said premises, 
or any part thereof, unto any person or persons whomso¬ 
ever for and during the term of said lease, so as to in any 
wise interfere with possession and use of said premises by 

the plaintiff. 

23 3. That the plaintiff may have its cost in this be¬ 

half incurred, and such other and further relief as 
the nature and circumstances of the case may require and 
to this Honorable Court shall seem just and proper. 

4. That the Court may determine the rights and liabili¬ 
ties of the parties hereto. 

Rulon-Henderson, Inc., 


By: Watson B. Rulon, Jr., 
President. 


Robert M. Gray 
729 - 15th Street, N. W. 
Attorney for plaintiff. 


District of Columbia: ss: 


Watson B. Rulon, Jr., being first duly sworn on oath, 
deposes and says that he has read the foregoing complaint 
signed by him as President of Rulon-Henderson, Inc., and 
knows the contents thereof; that the matters and things 
therein set forth as upon his own personal knowledge are 
true and those set forth as upon information and belief, he 
verily believes are true. 


Watson B. Rulon, Jr. 
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Subscribed and Sworn to before me this 5th day of De¬ 
cember, 1947. 

[Signature illegible] 

Notary Public, D. C. 

[Exhibit B to the Amended Complaint appears at pages 
12A to 22A inclusive, supra.] 


36 Filed Feb 11 1948 

Memorandum 

This case is a suit for specific performance of an alleged 
oral contract to lease certain premises. For a number of 
years plaintiff has been operating a seafood restaurant in 
defendant’s building under a lease which expires January 
15,1949. By the complaint, it is alleged that as the result 
of negotiations commenced by defendant, plaintiff and de¬ 
fendant orally agreed on a new lease of this and adjoining 
property owned by defendant for a term of five years, that 
in reliance on this agreement and upon defendant’s agree¬ 
ment to pay one-half of the cost, plaintiff had a survey made 
of the land to be covered by the new lease, that also in re¬ 
liance on the oral agreement, plaintiff obtained estimates 
for making alterations of the premises, incurred architects’ 
fees and other expenses, ordered equipment for the prem¬ 
ises when remodeled, rejected a lease offered for another 
building, and made plans, involving much detail, for instal¬ 
lations during the Christmas season following the agree¬ 
ment to lease. It is further alleged that defendant knew 
of and did not object to these plans. 

Defendant has moved to dismiss the complaint on the 
ground that there was never an oral agreement made be¬ 
tween the parties which was capable of being spe- 

37 cifically enforced, and further that, granting such an 
oral agreement might be assumed, the acts of part 

performance alleged by plaintiff are not sufficient to take 
the case from out of the requirements of the Statute of 
Frauds. 
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In the District of Columbia, the statutory provisions are 
set forth in Title 12, Section 302 of the D. C. Code (1940). 
So far as is applicable to this case, this section provides 
that “No action shall be brought * * • upon any contract 
or sale of lands, * * * or any interest in or concerning them, 
* * • unless the agreement upon which such actions shall be 
brought, * * * shall be in writing, • * • 

In order to prevent a statute of this kind, which was de¬ 
signed for the purpose of preventing frauds, from being 
used as an instrument of fraud, courts of equity have held 
that specific performance of oral agreements will be decreed 
where the terms of the contract are clearly proven and 
where part performance of the contract is shown to have 
occurred to such an extent that fraud and injustice would be 
done if the contract was held inoperative. Hoffman v. F. H. 
Duehay, Inc., 62 App. D. C. 206. In cases where specific 
performance has been decreed, it appears to have been re¬ 
quired that plaintiff in reliance on the oral agreement must 
be found to have expended large sums of money which he 
would not be able to recover, and usually the result of plain¬ 
tiff’s expenditures has been the conferring of substantial 
benefits to defendant’s land. Townsend v. Vanderwerker, 
160 U. S. 171; Kresge v. Crowley, 47 App. D. C. 13; Halli- 
gan v. Frey, 141 N. W. 944. 

These circumstances do not appear in the present case. 
Certain acts taken by plaintiff, such as surveying the land 
to be covered by the lease and the drafting of the proposed 
written lease, were simply by way of preparation of 
38 the written lease. They may not be said to be acts 
of part performance. Higgles v. Erney, 154 U. S. 
244. The acts of defendant in incurring obligations for 
supplying equipment for the building and making plans for 
installations did not constitute the making of substantial 
improvements to the property and did not in any degree 
accrue to the benefit of defendant. Plaintiff’s claim of loss 
of opportunity to obtain a lease of other premises is not 
substantial, since at the time the oral contract was said to 
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have been breached, plaintiff had more than a year within 
which to obtain other premises. It follows that while plain¬ 
tiff’s position apparently has been unfavorably altered to 
some extent by reason of his reliance upon an alleged oral 
agreement made by defendant, nevertheless plaintiff as¬ 
sumed the risk of being placed in this position when it 
acted without a written lease. This case does not appear 
to be one where a fraud will be imposed upon plaintiff by 
denying him relief by way of specific performance. 

Under the circumstances, I feel constrained to grant de¬ 
fendant’s motion to dismiss the complaint. 

Bolitha J. Laws 
Chief Justice 

February 11, 1948 


39 Filed Feb 17 1948 

Order Granting Motion to Dismiss Complaint 

This cause came on to be further heard and considered 
by the Court upon the defendant’s motion to dismiss the 
amended complaint, and upon consideration thereof and all 
the pleadings and exhibits filed herein, the memoranda 
filed in support of the said motion and in opposition thereto 
by the respective parties, and the argument of counsel in 
open Court, and the Court being fully advised in the prem¬ 
ises, it is by the Court this 17th day of February, 1948, 

Ordered that the defendant’s said motion to dismiss be 
and the same is hereby granted, and, accordingly, the 
amended complaint filed herein is hereby dismissed. 

By the Court: 

Bolitha J. Laws 
Chief Justice. 
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IN THE 


United States Const ol Appeals 

Foe the Distbict op Columbia. 


No. 10,556. 


OLGA FORSBERG DONNELLY, Appellant, 

v. 

RULON-HENDERSON, INC., a corporation, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLEE. 


APPELLEE’S COUNTERSTATEMENT OF THE CASE. 

For convenience, the parties will be referred to as they 
appeared in the case below. 

On June 25, 1949, plaintiff filed its complaint, in two 
counts, seeking damages for breach of covenant (Joint 
App. 7-10.) Allegations in the first count were, in sub¬ 
stance, as follows: On March 20, 1941, plaintiff leased 
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from Gustave W. Forsberg and others premises known as 
809-831 Maine Avenue, S. W. and parking lot in the rear 
thereof, for use as a restaurant, for a term commencing 
February 15,1941, and ending January 14,1944, at and for 
the rent therein provided. Pursuant to said lease, a photo¬ 
stat copy of which was made part of the complaint as 
Exhibit “A”, the term thereby granted was extended to 
January 14, 1949. (Joint App. 11, 12-20) By devise and 
inheritance, title to such leased property became vested in 
the defendant as sole owner. Said lease provided, among 
other things, as follows: 

1 ‘And it is further covenanted and agreed that dur¬ 
ing the term of this lease (or the extension and re¬ 
newal period hereinafter referred to) Lessee will keep 
said premises in good order and repair and will make 
all repairs, improvements, and betterments, including 
those to the exteriors of said premises, at Lessee’s own 
cost and expense, Except as to the roofs of said prem¬ 
ises, which roofs Lessors agree to keep in reasonable 
and proper condition and make such repairs thereto 
as may from time to time become necessary. It being 
understood, however, that neither the Lessors nor their 
agent aforesaid shall be liable for any damage from 
water, snow or otherwise to any merchandise, equip¬ 
ment or property placed in or stored upon said prem¬ 
ises, unless said damage be caused by the failure of 
Lessors to repair said roofs within a reasonable time 
after notice from Lessee of defect therein.” (Joint 
App. 15) 

On December 28,1948, plaintiff discovered that a key mem¬ 
ber in one of the trusses in the roof over that part of the 
premises in which it conducted its main restaurant had 
failed at a critical point and, unless corrected immediately, 
could and would involve serious consequences, namely, col¬ 
lapse of the roof, substantial damage to the property, and 
possible injury to plaintiff’s patrons and guests. Plaintiff 
notified defendant of said condition by letter dated Decem¬ 
ber 30, 1948, (a copy of which was likewise annexed to the 
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complaint as Exhibit “B”), (Joint App. 23) and in 
response thereto, defendant, through her attorney and 
agent, who was then and there managing the property on 
her behalf, instructed plaintiff to proceed with such repairs 
as might be required. In reliance upon such instructions, 
plaintiff caused repairs to be made, paid therefor the sum 
of $10,658.93, and tendered to the defendant full details 
thereof, with request for reimbursement. (A statement of 
the repairs was annexed to the complaint as Exhibit “C”). 
(Joint App. 25) Notwithstanding said covenant and her 
instructions in that behalf, defendant failed and refused 
to pay for said repairs, or any part thereof. (Joint App. 
9) 

In the second count, plaintiff adopted and incorporated 
by reference the allegations of the first count. It further 
alleged, in substance, that on May 15, 1948, defendant 
leased to it the premises described in the first count and 
certain additional property, for a term of five years com¬ 
mencing January 15, 1949, and ending January 14, 1954, a 
photostat copy being annexed to the complaint as Exhibit 
“D”. (Joint App. 25-32) In said lease, defendant cove¬ 
nanted and agreed to keep the roofs of said premises “in 
reasonable and proper condition and make such repairs 
thereto as may from time to time become necessary”. 
(Joint App. 29) Notwithstanding said covenant, defen¬ 
dant failed to make repairs to the roof over that part of 
the premises used by the plaintiff for the conduct of its 
main restaurant and as a result it was obliged to and did 
make such repairs, for which it paid the sum specified in 
the first count. Plaintiff tendered the defendant full par¬ 
ticulars as to such repairs which were made with her knowl¬ 
edge and approval, and at her instance, but she failed and 
refused to pay for the same or any part thereof. The plain¬ 
tiff prayed judgment for $10,658.93, with interest from 
March 19, 1949, and general relief. (Joint App. 10) 

Defendant’s answer interposed four defenses and as¬ 
serted two counterclaims. In her second counterclaim she 
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alleged, in substance, that on October 23, 1947, plaintiff, 
wilfully, maliciously and without probable cause, brought 
an action against her in the District Court of the United 
States for the District of Columbia (being Civil Action No. 
4308-47), for specific performance of an agreement for lease, 
which action terminated in her favor on February 17,1948. 
She averred that plaintiff was at all times the lessee and 
occupant of premises 809 through 831 Maine Avenue, S. W., 
under an agreement of lease executed by her predecessors 
in title, which lease terminated on January 14, 1949; that 
she succeeded to the entire title on March 12, 1947, as well 
as to the entire ownership of certain contiguous and adjoin¬ 
ing property known as No. 805 Maine Avenue S. W., and 
the building on the rear thereof; that said premises were 
under lease to a tenant other than plaintiff, whose lease 
expired March 19, 1948, on which date the same were va¬ 
cated and the rental thereon ceased; that as a consequence 
of the initiation of said action for specific performance, 
she was precluded from negotiating with others for a lease 
of 805 Maine Avenue, S. W., and as a consequence suffered 
a loss of rental therefrom between March 19, 1948, and 
May 15,1948, of $1,088.92, said premises having been leased 
to the plaintiff beginning May 15, 1948, at the rate of 
$583.34 per month; that in consequence of said suit, she 
was precluded from negotiating with other persons for a 
lease of the property then occupied by the plaintiff, and 
that the said action was instituted not because of any merit 
in its claim, but to “tie up” her property and force her to 
grant a new lease for all of the property at a price consider¬ 
ably lower than the actual rental value; that as a conse¬ 
quence, she suffered substantial loss and damage, including 
a loss in the fair rental value of said property. She de¬ 
manded judgment for $1,088.92, with interest thereon from 
May 15, 1948, $50,000, with interest thereon from January 
15,1949, and $2,000, with interest, besides her costs. (Joint 
App. 2-4) 
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Plaintiff moved to strike or, in the alternative, for judg¬ 
ment in its favor upon said counterclaim because it failed 
to state a claim upon which relief might be granted. (Joint 
App. 5) The Court granted the motion to strike (Joint 
App. 6) and defendant has prosecuted this appeal. 

SUMMARY OF ARGUMENT. 

Defendant contends that (1) her second counterclaim 
stated a good cause of action, and (2) that its legal suf¬ 
ficiency could not be tested by a motion to strike. The 
latter contention was not made in the court below, and we 
submit it is not available on this appeal. 

It is our position that the counterclaim failed to state a 
cause of action. It wholly lacked substance. Plaintiff was 
entitled to have immaterial matters eliminated before a 
trial on the merits, so that only the legitimate issues in¬ 
volved would be presented to the jury. The Court might 
have granted summary judgment. Its action in granting 
the motion to strike had the same effect. Hence, even if 
the point may be raised on this appeal, we submit that it 
is without merit, because defendant was not prejudiced. 

ARGUMENT. 

Second Counterclaim Insufficient. 

The prior suit, which defendant says was instituted 
maliciously and without probable cause, was brought on 
October 23, 1947. (Joint App. 2) The primary relief 
sought was specific performance of an agreement for lease. 
(Joint App. 2) The theory of the complaint was that de¬ 
fendant made an oral agreement to lease, pursuant to which 
plaintiff caused a written contract to be drawn, made cer¬ 
tain modifications therein at defendant’s request, and exe¬ 
cuted and delivered a final draft which defendant agreed to 
sign; that in reliance upon defendant’s promise to execute 
the lease, plaintiff incurred sundry expenses, such as ob¬ 
taining a survey of the land, procuring estimates for mak- 
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ing changes and alterations, architect’s fees, and in the 
purchase of special equipment for use in the premises. 
(Joint App. 33) 

Defendant did not deny the agreement, but relied on the 
statute of frauds and took the position that the alleged acts 
of part performance were not sufficient to preclude her 
from pleading the statute. (Joint App. 46) 

Plaintiff’s good faith in bringing the action was not 
challenged in any way. At that time, plaintiff was in pos¬ 
session of all of the property involved in this suit with the 
exception of 805 Maine Avenue, S. W., and the building in 
the rear thereof, which was then leased to another tenant 
whose term expired on March 19, 1948, when he vacated. 
(Joint App. 3) The term granted by plaintiff’s then exist¬ 
ing lease did not expire until January 14, 1949. The suit 
did not involve arrest of the person, or seizure of the prop¬ 
erty of the defendant. It entailed no special injuries which 
would not necessarily result in all suits prosecuted to re¬ 
cover for like causes of action. 

In Peckham v. Union Finance Company, et al., 60 App. 
D. C., 104, 48 Fed. (2) 1016, plaintiff alleged that the de¬ 
fendant commenced a suit in equity against her and others 
with respect to certain real estate in which she had an 
equitable interest; that said suit “was fraudulent, mali¬ 
cious, without probable cause, and was begun with intent 
to injure plaintiff and impair the value of her interest in 
her property, and that it had the effect of preventing a 
profitable refinancing • * • because of the cloud which it 
cast upon the title * * * all to plaintiff’s damage, for 
which she prayed judgment.” The declaration was dis¬ 
missed and she appealed. This Court said: 

“The declaration was rightly dismissed, for the rea¬ 
son that the suit brought by the Union Finance Com¬ 
pany against the appellant did not seek or cause an 
arrest of her person, or a seizure of her property, or 
placing her in bankruptcy, or any similar proceeding.” 

• • # • 
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“In our opinion the greater weight of authority in 
this country and the better reasoning support the view 
that no action will lie for the recovery of damages sus¬ 
tained by the prosecution of a civil action with malice 
and without probable cause, when there has been no 
arrest of the person or seizure of the property of the 
defendant, and no special injury sustained, which 
would not necessarily result in all suits prosecuted to 
recover for like causes of action.” 

Applying the rule thus laid down, it is clear that the sec¬ 
ond counterclaim failed to state a cause of action. The in¬ 
juries which defendant claimed to have sustained were the 
normal incidents of a suit for specific performance. Her 
loss of rental did not result from the lawsuit, but rather 
from her delay in executing a lease. Manifestly, the law¬ 
suit had nothing to do with “fair market rental value”. 
The new lease is the best evidence of that. By its terms, 
plaintiff agreed to pay $7,000.00 for the additional area 
known as 805 Maine Avenue, and $18,000.00 for the prop¬ 
erty covered by its prior lease. The aggregate annual 
rental was $25,000.00, and this was in excess of the com¬ 
bined rent previously received. Moreover, the new lease 
was dated May 15, 1948. Within a week thereafter, an 
appeal taken in the suit for specific performance was volun¬ 
tarily dismissed, as appears of record in No. 9858 in this 
Court. 

Defendant apparently contends that the rule announced 
in Peckham v. Union Finance Company, siopra, has been 
repudiated by this Court, and two cases are cited in sup¬ 
port of her contention, namely, Melvin v. Pence, 76 App. 
D. C., 154,130 F. (2) 423, and Soffos v. Eaton, 80 App. D. C., 
307, 152 F. (2) 682. 

As we understand it, Melvin v. Pence reaffirms the doc¬ 
trine of Peckham v. Union Finance Company. This Court 
said, p. 157: 

“The action for malicious prosecution was origi¬ 
nally one for prosecution in the technical sense, that is, 
institution of criminal proceedings • • * That is still 
true in England • * • In this country, however, it has 
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been extended generally to include civil suits, when 
they result in the special consequences stated in the 
quotation from Peckham v. Union Finance Company, 
supra, 60 App. D. C. at page 105, 48 F. (2) at page 1017. 
Civil litigation without these or similar special injuries, 
though instituted maliciously and without probable 
cause, lays no foundation for such an action. This 
limitation, and the broader English one, are thought 
necessary to maintain free access to the courts by per¬ 
sons with grievances who otherwise might be restrained 
from seeking redress through fear of liability in the 
event of failure. Consequently, by the more general 
rule, special injury must be shown when the suit relied 
upon is a civil cause. * * * 

“The limitation is sound. When disputes reach the 
litigious stage, usually some malice is present on both 
sides. Friendly tort suits are not common. Nor is 
existence or want of probable cause always easy to de¬ 
termine until the event of the litigation is known. Some 
margin of safety in asserting rights, though they turn 
out to be groundless and their assertion accompanied 
by some degree of ill-will, must be maintained. Other¬ 
wise litigation would lead, not to an end of disputing, 
but to its beginning, and rights violated would go un¬ 
redressed for fear of the danger of asserting them. 

“Access to the courts and other tribunals, however, 
should not be abused. The freedom to use their pro¬ 
cesses is not absolute. When malice motivates a 
groundless claim and results in special injury beyond 
what assertion of rights ordinarily entails, remedy is 
afforded. The right to litigate is not the right to be¬ 
come a nuisance. When the proceeding has no relation 
to protection of any right of the suitor or any public 
right which he reasonably may have a hand in vindicat¬ 
ing, the reason for his protection fails and he must re¬ 
spond.’ ’ 

In Soffos v. Eaton, supra, four successive suits were 
brought to dispossess the plaintiff from his home. Each 
resulted in a judgment in his favor. He brought an action 
for damages, claiming that the suits were brought mali¬ 
ciously, without just cause and in bad faith, and among 
other things sought recovery for injury to his reputation 
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by charges of disorderliness and nuisance and mental an¬ 
guish by threatened loss of a home. The trial court dis¬ 
missed the action, and its judgment was affirmed by the 
Municipal Court of Appeals. This Court reversed and, 
among other things, said, p. 307: 

“We see no good reason why the law should tolerate 
repeated abuse of its processes. To allow redress for 
such abuse will not seriously hamper the honest asser¬ 
tion of supposed rights. No one is likely to be deterred 
from litigating an honest claim by fear that some fu¬ 
ture jury may erroneously decide that he has brought 
two suits maliciously and without probable cause. We 
hold accordingly that one who twice sues another ma¬ 
liciously and without probable cause is responsible to 
him in damages. ,, 

Defendant also relies upon National Surety Company v. 
Page, 58 F. (2) 145, and quotes a sentence from the opinion. 
The case does not sustain her contentions here. It refers 
to and adopts the reasoning of this Court in Peckham v. 
Union Finance Company, supra, and does not even purport 
to limit the rule there announced. 

In view of the foregoing, we submit that defendant’s sec¬ 
ond counterclaim was wholly deficient, and the judgment of 
the trial court was correct. 

NO PREJUDICIAL ERROR. 

Defendant contends that the legal sufficiency of her coun¬ 
terclaim could not be tested by a motion to strike under 
Rule 12 (f). This contention was not made below. Under 
the practice uniformly followed, it should not be available 
on this appeal. Assuming, however, that the point may be 
noticed, we submit that it is without merit. Plaintiff’s mo¬ 
tion sought relief in the alternative. The ground of the 
motion was that the counterclaim failed to state a cause of 
action. On this theory all of the allegations of the counter¬ 
claim were immaterial, and literally Rule 12 (f) applied. 
By the same token, inasmuch as the counterclaim failed to 


10 


state a cause of action, plaintiff was entitled to a judgment 
thereon without trial. The Court could have granted a sum¬ 
mary judgment. The order entered had the same effect, 
and it involved no denial of a substantial right to the defen¬ 
dant. 

Helvering v. Gowran, 302 U. S. 238, 245, 82 L. ed. 
224, 230 

Morris Land & Cattle Co. v. Kilpatrick, 

256 F. 788, 791 

Time, Inc. v. Viobin Corporation, 

128 F. (2) 860,863 

Anchor Casualty Co. v. McGowan, 

168 F. (2) 323,326 

CONCLUSION. 

Defendant’s counterclaim failed to state a cause of ac¬ 
tion. From the allegations contained therein, and on the 
record before it, the trial court properly decided that it 
did not meet the test laid down by the decisions of this 
Court, and should be stricken. Plaintiff was also entitled 
to a summary judgment. If the Court erred in granting 
the motion to strike rather than in granting a summary 
judgment, it is clear that the defendant was not prejudiced 
or denied any substantial right. 

Accordingly, we respectfully submit that the judgment 
should be affirmed. 

Respectfully submitted, 
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